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Court of Appeals of the District of Columbia 

I 

- i 

I 

No. 5771. j 

Jeanette Cohen et al., Appellants] 

vs. j 

Joseph A. Petty. 1 

- I 

a Supreme Court of the District of Coluijnbia. 

At Law. I 

No. 79237. 1 

I 

Jeanette Cohen, Plaintiff, j 

1 

vs. 1 

I 

Joseph A. Petty, Defendant. I 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Coijirt of the 
District of Columbia, at the City of Washingtoln, in said 
District, at the times hereinafter mentioned, thel following 
papers were filed and proceedings had in the aboye-entitled 
cause, to wit: | 

I 

1 Declaration. j 

Filed February 6,1931. j 

In the Supreme Court of the District of Columbial Holding 

a Circuit Court. 

At Law. 1 

No. 79237. ! 

Jeanette Cohen, Plaintiff, j 

vs. j 

Joseph A. Petty, Defendant. | 

The plaintiff, Jeanette Cohen, sues the defendantj, Joseph 
A. Petty, for that, whereas heretofore to wit, on the 14th 
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day of December, 1930, the plaintiff by invitation of the 
defendant, was a i^uest in an automobile owned, operated 
and driven by the defendant, the plaintiff then and tliere (x»- 
cupying and sitting upon the rear seat of said autoniol)ile, 
and it then and there became and was the duty of the defend¬ 
ant to use and exercise reasonable care in the operation of 
his said automobile, and to operate the said automobile at 
a reasonably safe rate of speed, and at all times to keep 
the said automobile within his control, but so it is, that on 
the date aforesaid, while the defendant was o])erating the 
said automobile on the highway known as “Colesville Pike" 
in ^Montgomery County, in the State of Maryland, at a i)oint, 
to wit, somewhere between the subdivision known as 
Countrv Club Park, and Four Corners, Maryland, and 
while the plaintiff was a guest in the defendant's automobile 
as aforesaid, and was in the exercise of due care on lier 
part, the defendant neglected and failed to use and 
2 exercise reasonable care in the operation of liis said 
automobile and did operate the said automobile at a 
reckless and excessive rate of speed, and did negligently 
and carelessly operate the said automobile in such manner 
as to entirely lose control of same, and did then and there 
pro])el the said automobile off of the road and with great 
force and violence against an embankment on the side of the 
road, and the said automobile was completely wrecketl, 
whereby and by reason whereof the ])laintiff‘ was cala])ulted 
through a ])ortion of said automobile to the said embank¬ 
ment, and received a most extensive laceration of the entire 
seal}), extending from the frontal region to the occi])ut, re¬ 
sulting in the seal}) being com])letely denuded fi'om the 
under-lying cranial bone, resulting in excessive hemorrhage 
and loss of a great amount of blood, and the ])laintiff also 
suffered a severe concussion of the brain, and the ])laintiff 
also received divers contusions, and abrasions of otlier ])or- 
tions of her body from all of whicli injuries tlu‘ })laintiff 
suffered severe shock, and has been rendered sick, sore, lame 
and disordered, and the ])laintiff has suffered })ecuniai-y 
losses in the sum of to wit. Seven hundred and fifty dollars 
($7r)().0()) for hospital treatment, doctors bills, nurses, and 
damages to her clothing, and has suffered other and greater 
losses by reason of her total inability to attend to personal 
or business matters, and although the plaintiff has endeav- 





3 


JEANETTE COHEN ET AL. VS. JOSEPH A. PjETTY. 

ored to be cured of her said injuries as afores^iid, the plain¬ 
tiff still suffers, and is permanently injured ii^ that there is 
an extensive crescent shaped, permanent scar covering the 
entire to]) of the scalp, and the scalp has adhered tightly to 
the cranial bone to the great pain and disconiifiture of the 
])laintiff, which condition is permanent, and the future 
growtli of plaintiff’s hair will ever be seriouslV impeded or 
will totally cease, and the plaintiff willlpennanently 

3 suffer from shock to her nervous system, and will 
continue to suffer discomfort and pain Ifroni the in¬ 
juries which she has received, and she will bej de]n*ived of 
gains and profits in the future which she woujld otherwise 
have obtained, wherefore the plaintiff brings this suit, and 
claims of the defendant the sum of Twentv-fiye thousand 
dollars ($25,000) damages, besides costs of this case. 

LEOX PRETZFKL|)EK, 

Attoniey for j Plaintijf. 

Defendant's Plea. 

Filed March 16, 1931. 

I 

I 

Comes now Joseph A. Petty, by his attorneys,!Walter M. 
Bastian and Harry S. Barger, and for plea to the Declara¬ 
tion herein says: That the plaintiff ought not t(j) have and 
maintain this action against him for that he did hot neglect 
and fail to exercise reasonable care in the operation of his 
automobile at the time and place mentioned and ileferred to 
in said Declaration; and for that he did not opjerate said 
automol)ile at a reckless and excessive rate of speejd, and did 
not negligently and carelessly o])erate the same in isuch man¬ 
ner as to entirely lose control thereof, in manner|and form 
as in said Declaration set forth and alleged; and for that, 
on the contrary, at the time and place mention4d in said 
Declaration, he operated said automobile in a carjeful, pru¬ 
dent, and cautious manner, and with due regard for 

4 the safety of plaintiff, himself, and other persons 
riding therein and being then and there on | the high- 

wav mentioned and referred to in the Declaration!; and for 
that said automobile at the time and place aforepaid, was 
caused to, and did, leave and run off of said higlnVay with- 
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out any act or acts of carelessness, negligence, or reckless¬ 
ness on his part, and solely because and by reason of facts 
entirely beyond his control, that is to say, solely and en¬ 
tirely because he, the defendant, then and there was seized 
of a violent illness which caused him to and he did, lose 
consciousness; and for that, at the time and place afore¬ 
said, the plaintiff was riding and being conveyed in defend¬ 
ant’s said automobile solelv and entirelv because and bv 
reason of her own request made to the defendant in that be¬ 
half; and for that, as defendant is informed and believes, 
and therefore alleges and expects to prove herein, the plain¬ 
tiff is not entitled to recover against him. 

And the defendant further savs that all other matters and 

* 

thinixs in said Declaration contained which are not admitted 

o 

herein are herebv specificallv denied. 

AVALTER Al. BASTIAX, 
HARRY S. BARGER, 

Attorneys for Defendant. 

5 JoinduxQ of Issue. 

Filed Alarch 17, 1931. 

#*##**# 

C’omes now the plaintiff, Jeanette Cohen, by her counsel 
and joins issue upon the plea of the defendant tiled herein. 

LEOX PRETZFELDER, 

Attorney for Plaintiff. 

Walter AI. Bastian and 
Harrv S. Barger, 

Attoriievs for the Defendant: 

•> 

Please take nPtice that the issue joined in the above case 
will be tried at the next term of Court. 

LEOX PRETZFELDER, 

Attorney for Plaintiff. 

Note of Issue. 

1. Title as above. 

2. Leon Pretzfelder, attorney for plaintiff. 

3. AValter AI. Bastian and Harry S. Barger, attorneys for 
defendant. 

4. Last pleading filed Alarch 17, 1931. 
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Memorandum. j 

Mav 9,1932.—Directed verdict for DefendanL 

7 

I 

Supreme Court of the District of Columbia. 


^londay, Mcjiy 9, 1932. 

Session resumed pursuant to adjournment,j Hon. 0. R. 
Luhring, Justice, presiding. i 


Come again the parties hereto in manner as aforesaid and 
the same jury that was resi)ited Friday last ai^d after this 
cause is further heard in part and given to ithe jury in 
cliarge they upon their oatli say they find for thje defendant 
by the direction of the Court. 

Whereupon, it ))eing agreed between the parties hereto 
that judgment may now be entered on this verdict it is so 
ordered. Wlierefore, it is considered tliat plaintijT take noth¬ 
ing by this action that defendant go hence without day be 
for nothing lield and recover of plaintiff his c^ts of de¬ 
fense to be taxed by the clerk and have executionlthereof. 

From the foregoing judgment the plaintiff bd her attor¬ 
ney of record, in open Court, notes an appeal td the Court 
of Appeals of this District; whereu])on, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fiftly Dollars 
($50.00) cash with the clerk in lieu thereof. j 

I 

7 M e}mn'andiim. j 

Hay 27,1932.—Undertaking on appeal approved and filed. 
Proposed Bill of Kxceptions filed. 1 

1 

Stipulation as to Record. j 

I 

Filed June 8, 1932. i 


In the Supreme Court of the District of Coluhibia 


Law. No. 79237. 
Jeanette Cohen, Plaintiff, 


Joseph A. Petty, Defendant. 
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Law. Xo. 79238. 

Lillie H. Cohen, F^laintiff, 
vs. 

J(L^EPH A. Petty, Dofeiiclaiit. 

It is Iiorehy stipulated and agreed by and between counsel 
for the respective parties in the above-entitled cases, said 
cases havinii' been consolidated for the purposes of a])peal, 
tliat the pleadiniifs may be copied from the case of Jeanette 
Cohen vs. Jose))!) A. Petty, Law Xo. 79237, and that tlie 
record shall be prepared in said case only, the de- 
8 cision of the Court of Appeals to cover both cases. 

Witness the signatures of said respective counsel 
this 7 day of June, 1932. 

LKOX PRETZFELDKK, 

Aitorucif for Pla'niiiffs. 
ROGER J. WHITEFORl) & " 
WALTER BASTIAX, 

Attorneys for Defendant. 

Assignment of Errors. 

Filed June 8, 1932. 

♦ ****## 


The Court erred as follows: 

1. In urantinii: defendant's motion for a directed verdict 
for the defendant in each case, at the conclusion of the en¬ 
tire case. 

2. In directini;- the jury to return a verdict for the de¬ 
fendant in each case. 

LEOX PRETZFELDER, 

Attorney for Plaintiffs. 

Supreme Court of the District of Columbia. 

' Mondav, Auirust 1, 1932. 

Session resumed pursuant to adjournment, Hon. O. R. 
Luhring-, Justice, jiresidinij:. 


Come now the parties hereto in each of the above 
entitled causes by their respective attorneys of rec¬ 
ord, and thereupon plaintiffs by their attorney of 
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I 

record submit to the Court the Amended Bill o^j Exceptions 
taken at the trial of this cause, and pray that ihe same be 
sig’ued and made of record nunc pro tunc, whicfh is hereby 


accordiiifflv done. 


Deffignatlon for Record. 
Filed June 8, 1932. 


Plaintiffs appellants, by their attorney, designate.9 the fol¬ 
lowing to constitute the record on the appeal injthe above- 
entitled causes. The pleadings to be copied frofn the case 
of Jeanette Colien vs. Joseph A. Petty, Law No.j 79237. 

1. Declaration. 

2. Plea. 

3’. Joinder of Issue. 

4. Memorandum of directed verdict. | 

5. ^Memorandum of judgment. 1 

6. Memorandum of appeal and undertaking thlereon. 

7. Bill of exceptions. j 

8. Assignment of errors. 

o 

9. This designation. | 

LEOX PRETZFELDPR, 

Attorney for Ptaintiffs. 

Service Acknowledged June 7, 1932. j 

ROGER J. WHITEFORl), 

Of Counsel for Def^endant. 


10 Supreme Court of the District of Columbija. 

United States of America, 1 

^ I 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregopig pages 
numliered from 1 to 9, both inclusive, to lie a trueanid correct 
transcript of the record, according to directions o^’ counsel 
herein filed, copy of which is made part of this trjanscript, 
in cause No. 79237 at Law, wherein Jeanette Cohenlis Plain¬ 
tiff and Joseph A. Petty is Defendant, as the samej remains 
upon the files and of record in said Court. 1 

In testimonv whereof I hereunto subscribe mv name and 
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affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of August, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv CTTAS. B. COFLIN. 

11 In the Supreme Court of the District of Columbia. 

Law. No. 79237. 

Jeanette Cohen, Plaintiff, 


vs. 

Joseph A. Petty, Defendant. 

Law. No. 79238. 
Lillie H. Cohen, Plaintiff, 


vs. 

Joseph A. Petty, Defendant. 

Amended Bill of Exceptions. 

Be it remembered that at the trial of these cases, which 
were consolidated for trial, before Mr. Justice Luhring 
and a jury, duly empaneled and sworn to try the issues 
herein, which trial began on May 6th, 1932, and thereafter 
was further proceeded with, Lillie H. Cohen, one of the 
plaintiffs herein, being first duly sworn, testified in her 
own behalf, on direct examination, in substance, as follows: 

That she was one of the plaintiffs; had lived in the Dis¬ 
trict of Columbia all her life; was a school teacher and 
principal until August 31st, 1930; is a sister of Jeanette 
Cohen; had known !Mr. Petty from twelve to fifteen years; 
he is in the real estate business and he was attending to 
real estate they owned; she had ridden in his automobile 
on many occasions prior to the accident, more frequently 
on business, and sometimes on pleasure; that on December 
13th, 1930, Mr. Petty told her he and his wife were going 
to take a trip into ^faryland the next day, and invited her 
and her sisterlo go along; he called for them the next day 
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(Sunday); she was eating dinner; he was awlfully excited; 
said he was in a terrible hurry; that he hadj to get home 
and do some work; they left in his car and s]topped at his 
home in Chevy Chase, Maryland, for his wife; Mr. Petty 
w'as driving; Mrs. Petty was in the fr<j)nt seat with 
12 him; witness and her sister were in the back seat, 
witness being back of Mr. Petty, and lie|’ sister being 
back of Mrs. Petty; they took a road across] to the head 
of Sixteenth Street and through Silver Sprinpf and out the 
Colesville Pike; they were all conversing a^ they went 
along; regarding the speed of automobiles, shb cannot tell 


within three or four miles, but can tell whether 
fast or slow; has made it a practice to gang 


she is going 

o o 

e speed and 


then look at the speedometer to see whether lie^ impression 
agreed with it; after they got on the Colesville Pike, Mr. 
Petty was driving fast, she “would say aboujt thirty-five 
to forty, somewhere around that, or perhaps a little more”; 
they were all conversing; the last thing she j’emembered 
was passing the Country Club’s property; she does not re¬ 
member anything after that; it was a straight Iroad there, 
but she does not know what it was afterwards; !she became 
conscious and saw her sister with blood streaming down her 
face, and saw she was in a strange car, and wenjt otf again, 
and became conscious in Walter Reed Hospital; she did 
not recover consciousness at the scene of the acbident; she 
did not remember any of the details of the accident, or how 
it happened; she received scalp lacerations; a severe con¬ 
cussion of the brain; left thumb fractured; b^-east bone 
crushed in; side and back badly injured and the I X-Ray in¬ 
dicated hemorrhage of the liver. j 

I 

On cross-examination: I 

I 

With reference to speed of automobiles, it ha^ been her 
custom to guess at speed; she was not looking at ithe speed¬ 
ometer on this occasion; she could have seen itl from the 
back seat where she was sitting; she was concerned about 
the speed that afternoon, and was about to say j;omething 
about it; no one told her what the speed regula|tion is in 
Maryland; she had no memory as to any convorshtion just 
immediately previous to the accident, except a rlemark by 
her about automobiles in a vacant space at the] Country 
Club property. | 

2—5771a ! 
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Examined bv the Court: 

* 

Q. When did you first become concerned about tlie speed 
at which Mr. Petty was driving? A. Just a second or two 
before I- 

The Court (interposing): 

Q. Just a second or two before the accident ? A. 
13 Yes. I did not have time to sav anvthing. 

Q. Up to that time you were not concerned a])out 
it? A. No. 

Q. And it was going faster than it was before? A. Y(‘s. 

Q. How mucli faster? A. Oh. I should think (jiiite a 
good deal faster. 

Q. Not to exceed forty miles an hour? A. T think it was 
about that. 

Q. And before that how fast was he going? 

Witness replied they would not go fast through Silver 
S|)ring out on this road; there was quite a lot of traffic; 
thev didn’t run into an automobile or anvthing like that 
she knew of; there was no curve there; a straight road as 
far as she knew. 

Whereupon the Court continued to examine as follows: 

Q. It is a wide concrete road? A. It is a concrete road. 
T do not think it is as wide as some roads I have been on, 
but it is wide. 

Q. You had been there before? A. Yes. 

Q. He was driving at the same rate of speed as thereto¬ 
fore? A. Not alwavs. 

Q. And nobody called him down for the s])eed ? A. Be¬ 
cause we did not have a chance. 

On further cross-examination. 

Bv Mr. Whiteford: 

Q. !Miss Cohen, do you remember going up a grade just 
a little while before the accident, just before you got to the 
Country Club ]n’operty? A. T am not familiar enough 
with the road to know that. 

Witness remembered there was quite a long up-grade 
coming to the Country Club property and the Indian 
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Spring Golf Club on the right, but did not rerjiember there 
was a grade all the way up to the entrance t|o the Indian 
Spring Golf Club. I 

14 Jeanette Cohen, one of the plaintiffbeing first 
duly sworn, testified in her own behalf. On direct ex¬ 
amination, in substance, as follows: i 

That she is a sister of Lillie H. Cohen, lives jin Washing¬ 
ton, was also a school teacher, has known Mr.l Pettv since 
1917 or 1918; he has acted as their real estate agent; she 
and her sister had ridden in his automobile on business and 
at other times when Mrs. Petty was along; that on Decem¬ 
ber 14th, 1930, Mr. Petty called for them aboul) 1:30 P. M. 
to go in the country to get some cider; they ivere eating 
dinner; he said am in an awfullv big hurrv, have office 
work to do; I want to go out and get back’’. Thcfy got in his 
automobile and went to 7200 Connecticut Aveni^e, in Chevy 
Chase, where his wife got in the car; her sister|sat back of 
Mr. Petty, and she sat back of Mrs. Petty; Mr] Petty was 
driving; he seemed in an awfully nervous state; he was 
excited and was hurried all the time; they were conversing 
as they drove; they went out Sixteenth Street, ijo the head 
of Sixteenth Street, around that circle, then to Silyer Spring 
and out the Colosville Pike; she thinks the accideiit occurred 
at or near Four Corners, about five or six miles from Silver 
Spring; she thinks she has an idea about the speed an auto¬ 
mobile is traveling; she can tell whether it is go^ng fast or 
slow; she would say 'Sir. Petty was going very fjast nearly 
all the time after we left Sixteenth Street; she didinot notice 
much traffic on the Colesville Pike; about the tinip the acci¬ 
dent liappened she would say he was going forty-|ive miles; 
she was just holding herself in the car; she did no|t say any¬ 
th iiig about the speed. I 

Asked to tell fully what happened, the following^occurred: 

A. 1 remember going along- 

The Court: Speak plainly and loud to that lacjly on the 
end of the jury, and speak up. Do not whisper, j 

A. I will try to. We were going along and I ijeard Mr. 
Petty say feel sick”, and he drove on. I 

Q. On what? A. He drove on. He did not ^top.^ He 
went right on and then after a minute or more than| a minute 
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I heard Mrs. Petty say, ‘ ‘ Oh, Joe, what is the matter ?' ’ And 
then the car went—there was a culvert on the road, 
15 and it went on this side of the culvert (indicating), 
and went up in the little space on the side of the hill, 
a hill that came down to the road, and struck that side of the 
hill. There was just a crash, and I thought it was an ex¬ 
plosion, a terrible explosion, and the next thing I knew I 
was laying on the hill, my sister on the top and I was lying 
below her on the hill, and I was bleeding, of course, the blood 
was all rushing down my face, I could not see hardly, and 
then I saw a young lady come up the hill where I and my 
sister were, and I asked her to please take us to the hospital, 
and I saw Mr. Pettv, 1 saw somebodv takina: him, he was 
limping a little bit, on the road. 

Continuing, the witness stated that ^Ir. Petty was not 
thrown out, she and her sister were thrown out; it was a 
closed car; they went through the top of the car; it landed 
against the side of the hill; the doors were closed; it did not 
turn over; it turned and faced the road; it struck the hill 
and it turned and faced the road, it struck with such force; 
there was a culvert there, but there was no ditch; the car 
passed the culvert and almost touclied it, went down a little 
depression, and struck the hill or embankment; she and her 
sister were Ivins: on the hill about four or live feet above 
the car; she thinks there was a curve in the road about the 
length of a city block hack from the culvert; it was a riglit 
large curve; they had rounded the curve and were going 
straight; she was unconscious wlien she landed on the hill, 
but regained consciousness almost immediately; her seal]) 
was almost torn off. it was full of blood and she could hardly 
see; Mr. & Mrs. Petty were in the automobile; a young lady 
came up the hill and she asked her ])lease to get them into the 
hospital; as the young lady took witness in her car, she saw 
Mr. Petty being helped out of his car; he limped a little bit; 
he must have been conscious; told by the Court not to guess 
about it, she said “I do not know.'’ 

Bv the Court: 

Q. You do not know! A. Xo. But he was conscious 
though. 

Q. Why do you say that! A. Because he looked con¬ 
scious. 
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Continuing, the witness testified that he was [walking, be¬ 
ing assisted by someone on each side; at this tinie the young 
lady was taking them to her car, and took theijn to Walter 
Reed Hospital for first aid. I 

16 Attention of the witness was directed ip her previ¬ 
ous testimony that Mr. Petty had remarked that he 
felt sick, and that about a minute or more aftler that she 
heard Mrs. Petty ask him what was the matter, jind witness 
was asked how long after Mrs. Pettv asked “what was the 
matter” was it when the car went into the embankment, 
off the road; witness stated “it was a very short time”; 
it seemed to her it was about half a minute; witness described 
her injuries as being bruised all over, and the scalp injury as 
being the most serious. j 

On cross-examination: j 

Tliat she does not own a car, but her sister doels; that she 
does not drive a car; that she had been with Mir. Petty a 
number of times before; that she did not remember an up¬ 
grade approacliing the Country Club Hills and s|he did not 
know whether there is such a grade; that she liad| given her 
estimate of speed at forty-five miles i)er hourj that she 
had not discussed with her sister or anybody the matter of 
speed, that she didn’t expect the car to go faster in the 
country than in the city; she was talking with t|he others 
as they went along beforc the accident; ^Ir. Pett^" said “I 
feel sick”. | 

Q. And then a moment or so after that Mrs. Pet|ty said to 
him “Oh, John”. A. Oh, Joe. I 

Q. Oil, Joe, what is the matter? A. Yes, sir. 

Q. And she said it in an excited or astonished sort of way, 
didn’t she? A. I think so. 

Q. And when she said that, his head went back? A. No, 
sir. I do not think his head went back. 

Q. Did you see his hands go off the wheel? A. No, sir. 
Q. You were looking at him? A. I was looking in front 

of me. I 

Q. But she said “Oh, Joe, what is the matterf” in an 

excited sort of way? A. Yes, sir. j 

Q. And you did not look at him? A. No, sir. | 

Q. When she said that, you still did not look at li(im? A. 

No, sir. 1 
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17 Q. You, know that he fainted, don't you? A. Xo, 
sir. 

Continuing:, the witness testified that she didn’t know 
whether slie was talking to ^Ir. Petty subsequent to the 
accident or not; that she hadn’t talked to him since the acci¬ 
dent about his fainting: tliey hadn’t mentioned or spoken 
to him about the accident: she had been in his office several 
times since tlie accident, and he had been in her house since, 
but they never discussed the fact as to his faintiui^; slie was 
positive of tliat: he said once he fainted; she does not know 
where it was, whetlier at liis office or their house; slie did 
not talk it over witli him; slie does not remember how he 
came to sav that; the accident was not bein<>- discussed at 
all; he made out our income tax; she had never said a word 
to him about the accident, and she thinks he said “I 
fainted” unless she has for«;-otten; he did sav he had 
fainted. 


Bv Mr. Whiteford: 

» 

Q. Didn't you discuss the accident with him and say 
somethinu* about the accident to him? A. I did not. 

Q. And didn't he tell you that he had fainted, and didn't 
vou sav that von heard him sav “1 feel sick"? A. Well, 1 
said that. 

Q. 1 beg your pardon ? A. I heard him say it once, but 1 
do not remember when it was. 

Q. And didn't you agree that he had fainted? A. Xo, 
sir. 

Q. You did not ? A. Xo, sir. I did not agree with him. 
I did not know whether he had fainted or not. When I saw 
him he was not fainting, lie was on the road with two 
people helping him. 

(,>. I am talking about before the accident, just before the 
collision happened. A. Xo, he had not fainted when T saw 
him. 

Q. lie had not fainted? A. Xo. 

18 y* ^Vhat was he doing when you saw him ? A. He 

was driving. 

Q. And his wife had said to him “Oh, Joe, what is the 
matter?” A. I did not see him. I did not look at him then. 

Q. You did not look at him when she said that? A. Xo, 
sir. Xaturally, 1 thought she was talking to him. 
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Q. And she said it, ‘‘Oh, Joe” in an excitedimanner or 
way, blit you did not look at him? A. I did not ibok at him. 

Q. What did you say? A. I did not say anythjng. I had 
concussion of the brain a little while. I just lobked ahead 
of me. j 

Q. That did not excite your curiosity at all? A. No, sir. 
Q. And you looked ahead of you, and, crash, the accident 
ha])poned ? A. In a very little while. 

Q. In a moment? A. Yes. 

Q. And the road at that point is higher than! the ditch 
down where tliis (uilvert was, isn't it I A. No,j sir. The 
road and the ditcli—there was not any ditch. I 

Q. There was no ditch at all? A. No, sir. He did not go 
in the ditch. j 

Q. Have you been there and looked at it since?! A. Yes. 
Q. When did you go there last? A. Wednesdijiy. 

Q. You had not l)een there since the accideliit before 
Wednesday? A. Never been near it. 

y. There is a concrete culvert header there, isn’t there? 
A. Yes, sir. 1 

Q. Did you notice where a corner was broken o|ff of that 
culvert ? A. No, sir. 1 

19 Q. Did you look? A. Yes, sir. I 

Q. And you did not notice it ? A. Yes. j 
Q. The car went off the road? A. Yes. j 

Q. Momentarilv after his wife’s statement to l|iim? A. 
Yes. 

Q. And went, you say, against a bank? A. Yes. 

Q. You say it did not hit tliis culvert at all? A. No. 

Q. Did you see the culvert there that day? A. |Yes, sir. 
Q. Did you see it before the accident happened?! A. No. 
Before the accident? 

Q. Yes. A. No. 

Q. So you do not know whether he hit it or not ? A. Oh, 
ves. He did not hit the culvert. He went on the side of the 


culvert. 1 

(,). When the car went off the road right after slke made 
this exclamation, did you see this culvert there in front of 
you? A. Yes. | 

Q. You saw it? A. Yes. | 

Q. And he did not hit it? A. Not that I know of.I 
Q. If vou saw it you would know it? A. He did nbt hit it. 
Q. He did not hit it? A. No, sir. 
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Q. You say tliat you went through the roof of the 

20 car? A. I must have gone tlirough the roof. 

Q. Just tell me what you did, as far as you can 
remember. A. I was unconscious when we went through 
the car. 

Q. What did the car hit while vou were unconscious ? A. 
The hill. 

Q. The dirt bank? A. Yes. 

Q. That is all it hit ? A. It was a high hill. 

Q. Did you ever see the car after the accident? A. No, 
sir. 

Q. After you were taken from there? A. No, sir. 

Q. When you came around, you say you saw your sister 
and vou saw ^Ir. Pettv still in the car ? A. Yes, sir. 

Q. And some one helping him out of the car? A. After¬ 
wards. When the young lady was helt)ing me in her car, 
I looked around and somebody was helping him, under each 
arm. 

Q. And they were taking him to an automobile? A. I do 
not know. 

Q. How about Mrs. Petty ? A. I did not see her. 

Q. I beg your pardon ? A. I never saw her. 

Q. You never saw her at all? A. No, sir. 

Q. Did you see her after the accident at any time? Did 
you know she was hurt? A. No, sir. 

On further cross-examination, witness testified that she 
did not see ^Irs. Petty at all after the accident; she saw Mr. 
Petty in the car, but she did not see Mrs. Petty, and did not 
try to find out where she was; the voung ladv came to where 
they were lying on the hill and took them together; she 
doesn't know if another automobile stopped; two 

21 people were hel])ing Mr. Petty; she doesn't know 
whether'they were men or women; they must haye 

come up in another automobile; she understands the car was 
pretty much of a wreck; she only looked at the front; it 
was not real wrecked; she doesn't think it was a total loss; 
it had eyery indication of being pretty badly broken up; 
asked if the front fenders were all bent, and the wheels 
broken, she said she did not notice them; she saw the top. 

On redirect examination: 

She does not know what Mr. Petty had reference to when 
he spoke about fainting; he must have had some other con- 
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versation with them; she does not remember ijhe conversa- 
lion; it was on real estate business. } 

I 

Miss Katherine Hillyer, a witness called by the plaintiffs, 
testified on direct examination, substantially ajs follows: 

That she was on the Colesville Pike on Dejember 14th, 
1930, with Jane Tewkesbury, in an automobile going to 
Baltimore; about two miles from Georgia Avemlie they came 
to a left hand curve, and just as they completed the curve, 
she noticed this car; apparently it had hit a jculvert and 
was lying on one side in the ditch, and just as |\ve came up 
to it a woman sprang up and stopped her; soinebody put 
the Misses Golien in the car and she drove them to Walter 
Reed Hospital; it was not either of the Misses Cohens that 
got out of the car; they were ill; as she pulled up|she noticed 
they were lying upon a bank up on the right |hand side; 
she doesiCt know who the lady was that stopped her; the 
two ladies on the bank were not far away frojm the car; 
she doesn’t know how far exactly, about ten or jifteen feet, 
she should say; witness indicated on a black-boaijd the road, 
the curve and the culvert; she testified the culveH was just 
a little past the end of the curve. 

Bv the Court: i 

Q. A little past. How far past ? A. I woul^ not know 
exactly. It was not very far past. About as fi^r as from 
here to where you are, Judge. 1 

Q. About how far is that? Can you gentlemeiji agree on 
that for the record ? | 

By ;Mr. Pretzfelder: | 

Q. In feet, how many feet would you thiijk that is! 
22 A. About twentv feet. I do not know. i 

» I 

1 

I 

Bv the Court: 

•r 

Q. The culvert, then, was twenty feet away jfrom the 
curve? A. Yes. j 

Continuing, the witness testified the car was ui the cul¬ 
vert when she saw it, the near-side of the culvert a^ she ap- 
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proaclied it; the culvert had been hit on the left side and had 
been thrown over and the car was lyiii" in a ditch; it hit on 
the left side because there was a biic cliip out of the culvert 
that had been thrown otf; she did not see it liit; tliere was a 
ditch about three feet deep, then tlie i*Tound slo])e(l off 
about twenty feet, and then went up into a ))aiik; tlie ladies 
were Ivine: on the flat stretch about ten to tifteen feet awav 
from the car; the car was in the ditch; the ladies were heljxul 
into the car by some other people; some other cars had 
drawn up by the time I turned around and came back; I 
didn’t like to look at them because thev were bloodv; thev 
shrieked and i*-roaned the entire way to the hospital; she 
noticed the car thev had been in; the motor, the eirn'ine was 
very badly wrecked; it looked as thoiii^h it had bc(*ii just 
turned sideways, and the hood of the car, the to}) of the car, 
had an enormous place torn out of it. 


By the Court: 

Q. The top of the car had a place torn out ? A. Yes, (juite 
a lai’i^e place. It looked like they had been throut;li the to}). 

Q. Do you remember whether the doors were oi)ened or 
closed? It was a closed car, wasn't it ? A. Yes, sir. It was 
a closed car, and it was down in the ditch, so that the doors 
were not open, they were closed, and if 1 recall correctly, I 
think it was a two-door car. ^Mavbe it was not. All the 
doors were closed, I know. 

The Court: I would like to get a little more information 
about this curve business here. 


Bv the Court: 

Q. You say you rounded that curve? A. Yes. 

Q. What kind of a car were you driving? A. I was driv¬ 
ing a Buick Sedan. 

23 Q. A sedan. A. Yes. 

Q. A five passenger car? A. Yes. 

Q. Just you two girls in the car? A. Yes. 

Q. How fast did you take that curve? A. Oh, 1 was go¬ 
ing about twentv-five or thirtv. 

Q. Did you see this other car ahead of you? A. Yes, I 
did. I thought it had been an old wreck. 

Q. What is that? A. I thought it was an old wreck. I did 
not think it had just happened when I came u|) to it. 
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Q. Did you see this car on the road? A. Oh, no. I had 
not seen it before. | 

Q. Lntil you saw it in the ditch? A. Until Ilsaw it in the 
ditch. I 

Q. That is not a very sharp curve there, is|it? A. No, 
it is not. It is a gradual curve. 

Q. You could not give me an idea of the degree of that 
curve there ? A. No, I could not. I went out thire the other 
day and looked at it. 

Q. It is not a right angle, abrupt curve? A, No, it is a 
gradual sort of curve. It turns like that (illustrating). 

Q. Is it as much of a curve as you have indicated on that 
blackboard there, or is it less abrupt than that? A. I think 
that is about the size of curve I think it is. j 

Q. You think that it is it, then? A. Yes, sir. j 

Q. And then before you got to the culvert you have a 
straightaway ? A. Yes. It is down grade slightl^’. 

Q. And on the left side of that culvert, vou saV there was 
a chip out ? A. Yes. On the left side of the j right hand 
corner. 

Mr. Whiteford: She means the left side of right end of the 
culvert, what would be the inside. 

24 Bv the Court: 

Q. Oh, the inside? A. The culvert is like this, and the 
chip was taken out here (indicating). 

y. There are two ends. You go between two df them. Is 
it the left one or the right one? A. That is tlie right of 
the culvert and the chip was cut out of this end of it. 

Q. And the car went off to the right,, then? A. Yes. 

Q. Off to the right. And there is a ditch on the right? 
A. Yes. I 

I 

The Court: That is all. j 

On cross-examination: I 

Asked if when she saw^ this automobile she thought it was 
an old wreck she said ‘^yes”; she thought it had l)een there 
some time; that she did not have it under observation for 
an appreciable time before she got up to it; she just glanced; 
looked out and this w’oman sprang out in front oj her; she 
did not know if the automobile could have been ; seen at a 
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point one hundred feet back from the point it went off the 
road; it couldn’t be seen the full way around the curve; it 
couldn’t been seen until you straightened out; asked if she 
could see the culvert and the car a considerable time and a 
substantial distance before getting to it, she said she would 
not say “substantial”; she was not looking for it; she had 
time before she got to it to hav’e in mind that it looked like 
an old wreck, something that had been there before; as she 
got to it, the lady came out to stop her; this was not one of 
the Misses Cohen; it was someone else; they did not try 
to stop her. 

Bv the Court: 

Q. Let me ask you: That straightaway before you got to 
that curve, was that as far as from where you are sitting to 
the end of the room? A. I do not think it was, no. 

Q. Not quite that far ? A. No, sir. I was almost on the 
car before I saw it. 

Q. Before you saw it, but you were out there the other 

day to that culvert, and it is in the same shape now 
25 as it was at the time this accident ha])])ened ? A. Yes. 

Q. It was the same distance? A. Yes, sir. 

Mr. Pretzfeider: AVliat was that question, your Honor, 
how far that culvert was- 

The Court: Here is the little curve, and she did not have 
time to straighten out before she hit the culvert, she stated, 
and I was just wondering how far that was. 

The Witness: I meant to sav that if vou were going very 
rapidly. 

Bv the Court: 

* 

Q. What do you mean by very rapidly? A. Fifty miles 
or sixty miles an hour. 

The Court: That is what you call rapid. 

^Ir. Pretzfeider: I call vour Honor’s attention to the fact 
that she stated while she was at the board that her opinion 
was that it was about that distance to the beach, or she 
said about twenty feet, from the end of the curve to where 
the culvert was. 

Bv the Court: 

Q. Is that what she illustrated to me? A. Yes, sir. 
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Q. From where you were standing at the board? A. Yes, 
sir. 

The Court: All right. 

Mr. Pretzfelder: That is all. 

Jeanette Cohen, one of the plaintiffs, beinp recalled as a 
witness in her own behalf, testified as follow^: 

On direct examination: 

That she desired to make an explanation bf bcr previous 
testimony in reference to a conversation in iwhich he said 
he had fainted; that she remembered that Mr. Petty came 
down to the hospital the next day after they jwere hurt and 
he said ‘‘I fainted”. There was no discusij;ion about the 
accident at that time, aside from that; she wajs in a room by 
herself; she did not recall this in licr i)revious testimony 
because it happened the day after the! accident, and 
26 her sister reminded her of it after she l|}ft the witness 
stand. I 

I 

I 

On cross-examination. j 

Bv Mr. AVhiteford: 

Q. I say, ]\Ir. Potty’s statonicnt at the hospital on Mon¬ 
day night that lie Iiad fainted was in accordance witli your 
recollection of the circumstances at the tiniq the accident 
liappened? A. T do not remember. I never Haw him faint. 
I never heard him faint. | 

Q. Yon never heard him faint. A. At l<tast, T never 
saw him faint. j 

Q. Did you see him lose control of the carj A. No, sir. 

Q. You did not? A. I did not. 

Q. You did not deny to him that he had fainted did you? 
A. T did not say anything to him aboyt it. 

Q. You did not tell him he did or he did not? A. No, 
sir; I did not. 

Q. You hadn’t any reason to believe that he had not 
fainted, did vou, when lie told vou that on ^Fbndav night? 
A. I do not know. He drove on after he saiq he felt sick, 
he kept on driving. j 

Q. Just answer my question. When he told j you Monday 
night that he had fainted, you had not any iteason to be- 
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lieve that he had not fainted, did you? A. Monday after¬ 
noon, when he came to see me, out at the hospital. 

Q. Monday afternoon. You did not deny it to him, did 
YOU? You did not tell him that he did not faint, did vou! 
A. No, I did not, but I do not know whether he fainted 
or not. 

Mr. Whiteford: That is all. 

Mr. Pretzfelder: That is all. 


And there the plaintiff rested, whereupon the followini»* 
occurred: 

The Court: Let the jury step out. 

(The jury retired from the court room and the follow¬ 
ing proceedings were had in their absence:) 


27 Mr. AVhiteford: Tf your Honor please, at this 
time I wish to make a motion to direct a verdict in 
favor of the defendant, for the reason that there is no 
sufficient evidence to go to the jury in support of the alle¬ 
gations made in the declaration as to negligence on the part 

of the defendant, but on the contrarv the testimonv would 

• • 

seem to indicate that the cause of the accident is explained 
in the testimonv that is given bv these two ladies. 


(After considerable discussion the following occurred:) 

The Court: 1 think, Mr. Whiteford, in view of this tes¬ 
timony here about that curve and about this speed, I will 

hear from the defense and overrule vour motion at this 

% 

time. That does not prevent you from going into it at 
the close of your testimony. 

Mr. Whiteford: All right, sir. 


(Whereu]')on the jury returned into Court and took their 
seats in the box, and the following proceedings were had 
in their hearing:) 

And thereupon the defendant, to maintain the issues on 
his part joined, offered and gave evidence as follows: 


Theresa A. Petty, a witness called for and on behalf of 
the defendant, testified as follows: 
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On direct examination: 


That she is the wife of the defendant, and was a witness 
to, and involved in the accident on December 14th, 1930, 
when the Misses Cohen were with her and |her husband, 
and her husband was driving tlie automobile;! tliat she was 
in the front seat with her husband; that thjey had come 
from her home; that !Mr. Pettv brought the ladies when 
he came, and she went out and got in the Ci|ir; that they 
were going to get eider out in the country;! that as the 
automobile was going along the road and justj shortly pre¬ 
ceding the accident, they were going at a inod|erate rate of 
speed; that she has been riding in an autoilnobile about 
fourteen years, and mostly in the front seat; t|hat she does 
not drive a car. I 


Q. Mrs. Petty, will you tell us what was s|aid by your 
husband, if anything, just prior to the happj'uing of the 
accident, and what you said, and what ha]jpened? A. 
AVell, we were driving along tlie road at a moderate s])eed. 


when all of a sudden Mr. Petty said ^‘Oh, iTree, I feel 
sick”. 

28 Q. Tree? A. Tree. He calls me 


i i 


Trie 


? 1 


e said, ‘^Oh, 
Pettv had 


Q. Your name is Theresa ? A. Yes. H 
Tree, I feel sick”, and I looked over and !Mr 
fainted. His .head had fallen back and his hajiid had left 
the wheel, anC T immediately took hold of the Iwheel, with 
both hands, and then I do not remember anythii|ig else until 
I waked up on the road in a strange automobile 


Continuing, the witness testified that they wdre taken to 
a doctor’s office in Silver Spring; that she was injured; 
that her face was cut and mashed, and she was substan¬ 
tially injured; that ^Ir. Petty was in the automobile with 
her going to the doctor’s office; that he was i|nconscious 
at that time because he kept asking about wlmjt had hap¬ 
pened ; that he did not know very much at all; jthat in the 
doctor’s office he could not collect himself, and itlwas some¬ 
time after he got home; that thev went home together from 
the doctor’s office; that she did not say or know anything 
as to what happened to the Misses Cohen after the acci¬ 
dent; that when her husband fainted and his pead went 
back, his hands left the wlieel; that his hands left the wheel 
and Ids head went back; that she has no recollection of 
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whether tlie car made an impact at all, or whether it hit any¬ 
thing, or whether it overturned; that after she took hold of 
the wheel, she does not remember anything else. 


On cross-examination: 


That Mr. Petty had not complained at all of feeling sick 
that dav; that he was well that dav: that he did not sav 
anything about being in a hurrv when he called for lier, 
and he did not appear to be in a hurry; he did not say he 
had something he wanted to do when he got back home: 

that she does not recall that Mr. Pet tv had been sick at anv 

• » 

time shortly or recently before the accident ha])pened; 
that his general condition of health, as far as she knows, 
is very, yery good: that he has no organic troubles of any 
sort as far as she knows: that he does not complain of his 
heart, kidney, or anything at all. 


Q. You say he fainted. How do you know he fainted? 
What do you mean by the word “faint”? A. AVell, when 
I looked over and when a person ]')asses out, I thought that 
he had fainted. Tf a persoii passes out and is unconscious, 
in my judgiiient T thought he had fainted. 

29 Q. What made you think that he was unconscious? 

A. Well, because his head was thrown back and his 
hands otT the wheel and he did not answer me. 


Continuing, the witness testified that his eves were 
closed: that it happened right away after he said “Oh, 
Tree”: that bv “right awav” she meant immediatelv; that 
he said “Oh, Tree, I feel so sick”: that he had time to get 
those words out: and immediatelv after he said it, he 
fainted: that she did not recall that she had been looking at 
him or noticing him just before it happened; that she was 
not looking at him, because she had to turn to see that he 
had fainted: that they had all been talking in the car; that 
she did not notice whether he turned pale before he said 
anvthing: that when his head was thrown back he was verv 
pale; that she did not see what the car went up against: that 
she does not remember seeing the automobile after the 
accident, and does not remember any car at all, until she 
was in the other one on the road; that she did not see it 
after the accident, and doesn’t think she ever saw it again; 
that her husband never used it again; that bv moderate 
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I 

speed, she meant about thirty miles; that sh^ could tell by 
the vibration of the car and the noise of the ejngine, and by 
the scenery, about thirty miles; that she had hot discussed 
with Mr. Petty the speed of the car and decijded if it \vas 

thirtv miles; that she had not talked it oveii* at all; that 

* 1 

when she grabbed the wheel, she could not stebr to prevent 
the accident; that she liad never had her hand Ion a steering 
wheel before, and by the time she got her i^ands on the 
wheel, she did not know anything else; th^it the crash 
occurred as soon as she had her hands on the} wheel; that 
she does not remember the crash, or hearing 1 the noise of 
the crash, or anything after she had her hands on the 
wheel. ! 

I 

I 

On redirect examination: j 

Asked if slie had any recollections of the jiirve in the 
road, she testified tliat they were going at sucl]| a moderate 
speed they would not feel tlie curve. | 

On motion of plaintiffs’ counsel to strike out tlie above 
answer the Court asked her as follows: | 

Q. You did not notice a curve? A. Xo, I dijl not notice 
a curve. 1 

I 

I 

30 Joseph A. Petty, the defendant herein, testified in 

his own behalf in snsbtance as follows: 

i 

On direct examination: | 

1 

That he is in the real estate business in thejDistrict of 
Columbia, and has attended to the real estate pusiness of 
the plaintiffs for ten or twelve years; that he li^d been out 
with them a week or so previous to the accident to appraise 
some property; that he had suggested they go jfnrther up 
the road and get some cider; that it was good edder; that 
they asked him if he was going to get some more; that he 
said they would around Christmas time; that jui+t previous 
to the accident she was at his office and asked about going 
the next day; that he agreed and they arranged to go the 
next dav; that he had had no dinner that dav; t^iat he had 
had breakfast about two hours previously; that|they were 
eating dinner when he called for them; that in the year or 

4—577la I 
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two previous to this accident he had been under a business 
strain; conditions had been worse than usual; that the 
depression hit the real estate business a little sooner than 
1929; that a ineclianic who does work for him was at ])lain- 
titTs' liouse, and he went with him to attend to soinetliiiii*- 
in the neiirhborhood while thev were eatim^; that ho told 
them to be ready when he returned; that he i>:ot them, wont 
home for his wife, and went ahead; that the automobile was 
not going more than thirty-two miles an hour as they ap¬ 
proached the scene of the accident; that he was driving an 
Essex, 1928 model; that this happened in 1930. 

Q. Is there a sharp curve, or a gradual curve, or a 
straight away at any reasonable distance from this ])lace 
where the accident occurred? A. Yes, within a reasonable 
distance; there is no sharp curve on that road all the way 
to Colesville. 


Continuing, that there is a little rise in the road as it 
])asses Indian Spring Club; that the curve is a wide, swing¬ 
ing curve wliere you have plenty of room; that you have 
plenty of room on all the curves on that road; that the road 
has a shoulder; they were having a casual conversation as 
they approached the place of the accident. 

Q. And as you,approached this corner, the idace where 
the accident ha})])ened, near this culvert, will you tell ns what 
happened to you and what you said and what yon 
31 kiiow about it? A. You mean just previous to the 
accident ? 

Q. Right at the accident. A. T was going along, just 
casually along, and I said “My, Tree, I feel awfully sick," 
and with that 1 went back like that (indicating). I just 
rememl>er my hands getting away from the wheel. I di(l 
not have time to think of any danger or anything else. T 
.just fainted out and passed out. 

(). Had von ever fainted before? A. Xever in mv life. 

V • • 

Q. When do yon have any recollection of being conscious 
again? A. Not until I was in the doctor's office and when 
the police and different ones were questioning me as to 
what caused the accident and I was trying to find out 
mvseif. 
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Q. Then you became conscious, or I will puf it rational? 
A. I became rational. If you mean in a locomotive sense, I 
could walk, I presume, but my mind was a blg.nk. 

Q. And then, at the doctor’s office you became rational 
and after first aid treatment vou went home? I A. Yes. 

Q. Were you injured to any amount yourseljf, how much 
and where? A. I was at the doctor’s and the doctor took 
a couple of stitches up here (indicating), severely squeezed 
or crushed in mv chest, and mv knees. 

(J. You did not go to bed? A. I probably la^d down that 
afternoon. I went to work the next day, but 1 had to be 
helped out of bed and into and out of the car when T got 
home, because mv muscles were sore. 

1 

(’ontimiing, that late the next afternoon he jwent to the 
hospital to see what condition the plaintiffs w'pre in; that 
the automobile was a complete wreck; that hejsent a man 
for the junk man to haul it away, and he wentjover there; 
that he offered fifteen dollars and he went oveir there and 
the bov said “I cannot haul this awav”; that he! never used 
it again. I 

On cross-examination: 

That he had a terrific out and out feeling, just as he 
was jiassing out; he was down and out; that h(? was gone 
just like that (snapping his fingers); that it came 
.‘>2 over him; that he never had anything likoj that occur 
before; that he never had a case of that before in 
his life, or since; that business has been a little worse since 
tlie accident than before; that he realized he was testifying 
in a. suit in which he was named as defendant; that he had 
not felt like fainting today. 

(^. IFave you ever had any organic trouble of any kind 
that you know of? A. Well, I have passed several life 
insurance examinations. 

Q. Have you passed any recently, before you had this 
accident ? A. Just about that time I passed anjother one. 

Q. Before or after? A. I could not say the (pxact date. 

Q. Do you know whether it was before or aftcjr the acci¬ 
dent ? A. I do not recall just exactly what day ilt was. 

Q. It was just around about that time? A. Within the 
last two years. i 
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Q. And that is the last insurance policy which you have 
taken out—the last life insurance policy? A. Yes, sir. 

Q. Nothing wrong was discovered with you as a result of 
that examination? A. No, sir. 

Q. You say you had just eaten your breakfast about two 
hours before you went out on the road? A. I finished my 
breakfast about nine-thirtv to ten o’clock. 

Q. So you were not weak from lack of food, were you ? 
A. No, sir. 

Q. Do you know where this culvert is, just where it was 
that the car touched? A. Do I know the exact points, you’ 
mean? 

Q. Yes. I do not mean to say in miles or anything like 
that. Do you remember that ? Can you picture it in your 
mind? A. Yes. 

Q. Did you see it that day? A. I did not see it that day 
before or afterwards. 

33 Q. Do you recall—so that, since you did not see it, 

vou would not know iust how far a wav from it it was 
when your hands left the wheel or when the car left the 
road? A. No, sir. 

That he was taken to Dr. Hewlett at Silver Spring for 
first aid: that he does not know the name of the ladies who 
took him to Dr. Hewlett’s office; that “I do not recall any¬ 
thing until 1 got Inside the doctor’s office for him to ease 
me up”. 

And there the defendant rested. 

Joseph A. Petty, recalled as a witness in his own behalf, 
testified substantiallv as follows: 

That he was present on Saturday, (the day after the 
trial of this case started) when photographs and diagrams 
were made; that he indicated to the parties making them 
the culvert of which the picture was to be taken: that this 
culvert is past Four Corners; that on the day of the acci¬ 
dent he had passed Four Corners before it happened: that 
the picture was taken of the culvert just past Four Corners. 

Dr. William P. Argy, a witness called for and on behalf 
of the plaintiffs in rebuttal, testified in substance as fol¬ 
lows: 
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On direct examination: | 

That he is a physician, practicing at 1718 rihode Island 
Avenue, X. W., in the District of Columbia; that he 
graduated in Medicine in 1922 from Georgeto[vvn; that he 
was associated with Dr. Barton for eight year^j;, and at the 
present time is an associate professor of inedicine at 
Georgetown and is attending physician at Gallinger Hospi¬ 
tal, Providence Hospital and Georgetown Hospital; that 
he was chief of staff of Gallinger during 1927 a^d 1928; that 
he is specializing in internal medicine; thatl in his ex- 


})erience he had had occasion to deal with the 


question of 


fainting; that causes of fainting would be diie to either 
psychiatric or emotional disturbances; that it may be due 
to some organic disturbance, such as myocarditijs, or it may 
be due to arteriosclerotic changes or hardening of the 
arteries. It can be due or be associated with shock, or it 
may also occur during exhaustion or debilitating condi¬ 
tions, and it might ))e associated with homorrl|iago, which 
may be either an internal hemorrhage or an external, some¬ 
thing that would be visible; that in a case nf epilepsy, 
.34 that would not be fainting; in a case of epilepsy the 
subject goes into a coma, and there would ])e an in¬ 
stantaneous warning; that in the i)rocess of fainting there 
would be anemia, the blood rushes out of the brain and 
flows into his outer vessels, and due to loss of blood from 
the brain, the brain loses its function until the blood re¬ 
turns; that the coma occurs at the time when the blood has 
left the brain; that it would be impossible to say definitely 
how long it would take for the blood to leave the blood ves¬ 
sels of the brain, but there would be a time interval there; 
that no definite statement could be made on tljiat, but he 
should say it would be a matter of a few minutes j that other 
symptoms which would advise of an approaclhing faint 
would be the symptoms of the causative factoj, and also 
symptoms such as, for instance, if the blood wquld till up 
the abdominal lilood vessels there would be thq sensation 
or the heaviness in the abdomen, and there woijld also be 
syin])tonis of gradually increasing the loss of fjnnction of 
the brain, such as the eyes would lose their functjion, every¬ 
thing would become black, there would be sensation of 
dizziness, and there would be complete loss of iconscious- 
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ness; that there would be an interval of a few minutes from 
the time that these symptoms first manifested and the time 
the subject might become unconscious. 

Bv the Court: 

Q. He would 1)0 blind how long before he fainted actually 
and lost consciousness ? A. There would be some interval. 

Q. That is a jKirt of the symptoms, that would come first 
and then he would lose consciousness? A. It is just a suc¬ 
cession of events' there, one occurring right after another. 

Q. He might become blind before he lost consciousness? 
A. Well, they all explain that—the way they explain it is 
that things go black before them. 


Bv Mr. Pretzfelder: 

Q. Xow, Doctor, assume a case of a gentleman, there is 
no evidence as to his age, but we can say from his 
appearance- 
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The (V)urt: IIow old is he? 

Mr. Whiteford: Fiftv-three, or was at the time of 
the accident. 

Q. ((’outiuuiiig:) —of 53 years of age, who has been 
healtliv geuerallv, and who states that he is verv. verv 
healthy, and who has never fainted on any i)revions occasion 
and who has never fainted since: he says that he is not 
aware that he has any organic trouble, that he had just 
previous to the time of the alleged fainting undergone an 
examination for insurance which he ])assed without any¬ 
thing ])eing found wrong with him: that he had eatcni his 
breakfast between nine-thirty and ten o'clock, th(‘ alleged 
fainting occurring shortIv after two o'clock, and he not suf- 
fering from any weakness by reason of lack of food—if a 
person under those conditions should suddenly faint—I will 
change the line of the (luestion—would it be likely that a 
man under those conditions in your opinion would suddenly 
faint without feeling sick until the very time that he fainted 
and without any other previous warning? A. The only 
thing I can say is that there is a possibility that he can faint. 
Anvbodv can faint with sufficient cause. 
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Bv Mr. Pretzfelder: 

i 

Q. Doctor, in the facts which I i»:ave you in that question, 
would there be anvthin<>’ or anv fact or anv elenient included 
there which would indicate that there inii>'ht he some reason 
for a man under those circumstances to faint ? A. I do not 
think 1 can say, excepting- to just answer it in aigeneral way, 
and that is that there are anv number of thiml-s that might 
])roduce the fainting, that might ])roduce the cerebral 
anemia, and if any one of those factors existed it might be 
a cause of the condition. For instance, it would be difficult 
to make an answer or a definite answer on tliatj, or to give a 
definite answer on that (piestion, for the ver^^ reason that 
vuu would have to get a more definite historv of vour 
])atient, because as far as the causes of fainting are con¬ 
cerned, sometimes it is very difficult to pick ipf a cause, al¬ 
though we do know that there is a cause. At tpnes we can¬ 
not find out. j 

On further direct examination, the witness testified that 
some })eople are more susceptible to faintingl spells than 


others; that in the case of a healthy man who 
fainted, and who has given no explanation o^ 
therefor, it might be caused bv acute 


savs he has 

* 

the reason 
indigestion; 


36 that anything that would produce a cerdbral anemia 
would produce fainting; that cerebral anemia might 
be i)roduce(l by any number of things; that, for instance, 
emotional strain might produce it; that if it was produced 
by emotional strain the symptoms in the process of fainting 
would be the same as those already described; that in faint¬ 
ing there is a mechanism of blood leaving the b|*ain; it may 
leave because of hemorrhage, or because of dilatation of the 
arteries, in either the perijdiery of the skin o|' in the ab¬ 
dominal cavity; that anything might produce that; that an 
emotional condition would ])roduce a vascular change and 
cause this dilatation; that psychiatric factors or hysterical 

’ number of 
e of historv 


conditions might bring it on; that there are ain} 
factors that might produce it; that in the absenc 
of shock or trauma, those elements could be eliminated as 
a cause; that his statement of the processes of thb symptoms 
of fainting as being a matter of a few minutes, ^ould apply 
to any of the different causes of fainting which he had 
given; that if a person says he fainted under tlnj? conditions 
described in the hypothetical question, he could not say 
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whether such person would be able to remember that his 
hands left the wheel after he slumped back; that it would be 
a matter of opinion on his ]’>art; that he thinks by the time 
the person had lost his functions sufficiently to have had his 
hands drop from the wheel that he would also have lost 
consciousness, because in his exi)erience lie thinks a man 
who would faint, if he were standinii* up, would lose con¬ 
sciousness before he lost the control of his le<»-s; that if he 
had fainted his hands would have fallen off the wheel and 
he would liave lost control of the automobile: that if the 
person was heard to remark that he felt sick, about one 
minute and a half before the accident occurred, and was siif- 
hcientlv sick to faint a minute and a half after makine: the 
remark, considerini;- it from a psycholoi»’ical standpoint, in 
his opinion the mind of the person would ])robably have the 
symptoms of it a few minutes before he mentioned it: that 
it would not occur instantaneouslv after he i>ot sick and told 

• V. ’ 

vou that he was sick at the time; that there is a i^radual 
progression of symptoms there following each other in ra]fid 
succession: that if a man says he feels sick, and continued 
to drive a car, and a minute and a half after he made the 
remark, a crash i occurred, whether or not such a ])erson 
would have sufficient control of his human mechanism to u*o 
through the operation of stojiping an automobile that 
37 he is driving, would depend on how fast he is going: 

that he dobs not believe the man would know that he 
was going to faint, but ho believes that the man might have 
had sufficient premonition to api)reciate that he was seri¬ 
ously ill: that his reasoning ])ower in that ])eriod of time 
might have functioned sufficiently for him to stop his car if 
he had a i)roper appreciation of danger. 

On cross-examination, witness said: 

That it is pretty much guess work on his part: that from 
the time a man begins to feel sick until he faints is not 
speculation from the standpoint that there would have to 
be a succession of events, and those things would not occur 
all at one time:, that he knows it is not an instantaneous 
thing, but thereds a succession of events there, and it is 
impossible to pin anyone down to a definite time; that he 
doubts if any experimental work has been done on that; 
that it can’t be done because you don’t know when a man is 
2 :oin 2 : to faint. 
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Bv Mr. Wliiteford: 

Q. That is, taking a man has never fainted, it would be 
rather an unusual thing to expect that man t(i) stop his car 
and get out and find out whether he was going io faint. You 
would not expect that man to immediately realize he was 
going to faint ? A. Unless he appreciated—^le would not 
know that he was i*oing to faint. Xobodv doe^i. 

Continuing, the witness said, that witli ref(frence to the 
time and processes of tliese events, and as to jvhether they 
hap])en more ra])idly in some people than ijn others, he 
imagines there would be a different period df time; that 
when ])eopIe faint at tlie siglit of ])lood, it comjes under the 
emotional factor; that tliey know what ishapi)eipng to them; 
that you could not call the faint instantaneoiijs; that they 
do feel sick first; that they do lose consciousnless; that he 
could not say whether they frecpiently do so ii| less than a 
minute. 

And there the })laintitTs rested. 

And the defendant also rested. 

AVhereui)on counsel for defendant moved tike Court to 
direct a verdict for defendant upon the followiijig grounds: 
Because plaintiff had failed to prove negligenci of defend¬ 
ant as charged in the declaration, and pecause the 
38 accident was the result of a fainting spk?ll suffered 
by defendant, and the evidence was insufficient to 
warrant the Court in submitting the case to the jury; and 
because the evidence failed to su])i)ort plaintitl[s’ declara¬ 
tion. And said motion, after argument, was gi|anted, and 
the Court thereupon directed the jury to return a verdict 
in favor of defendant, which was accordingly doije, to which 
ruling and action of the Court plaintiff excepted, and said 
exceptions were duly noted and allowed by the jCourt. 

The foreuoing is the substance of all the testiibonv bear- 
ing upon the exceptions herein reserved on behalf of the 
plaintiffs. i 

And thereupon, and as all of said exceptions jwere duly 
noted and allowed as aforesaid and duly enterecj upon the 
minutes of the Court, before the Court directed fhe jury to 
return verdicts for the defendant, and because the matters 
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and things hereinbefore recited are not matters of record, 
in order to make the same a part of the record herein, which 
is hereby ordered, so that the plaintiffs may have their 
cases reviewed on appeal, the plaintiffs, by their attorney, 
movo.s the Court to sign and seal this, their bill of excep¬ 
tions, to have the same force and effect as if each and every 
one of said exceptions had been separately signed and 
sealed which motion is granted by the Court; and thereupon 
the plaintiffs tender this, their bill of exceptions, and re¬ 
quest the Court to sign and seal the same, which is accord- 
inglv done, now for the/??, this 17th dav of June, 1932. 

0. R. LUHRIXG, 

Justice. 

Approved. 

LEOX PRETZFELDER, 

Attorneij for Plaintiffs. 

W. M. BASTIAX, 

R. J. WHITEFORD, 

Attorneys for Defeyidant. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5771. Jeanette Cohen et al., appellants, vs. Joseph A. 
Petty. Court of Appeals, District of Columbia. Filed 
Aug. 25, 1932. Henry W. Hodges, Clerk. 
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Jkanktte C'ouex, Appellant, \ 

vs. I 

I 

Joseph A. Petty. 

Lillie H. Cohen, Appellant, 

vs. 1 

j 

Joseph A. Petty. | 

BRIEF FOR APPELLANTS. 

I 

_ 1 

STATEMENT OF CASE. 

This is an appeal by Jeanette Cohen and Lillie II. 
Cohen, plaintiffs below, hereinafter referred jto as 
plaintiffs, from the action of the trial court in 

a motion made bv the defendant for a directed verdict 

* 

on behalf of the appellee, Jose])h A. Petty, defeindant 
below, hereinafter referred to as defendant, at the con¬ 
clusion of the trial of the cases, and in directing? the 
jury to return verdicts for the defendant in each case. 
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The appellants were sisters and filed separate suits 
for damages for personal injuries sustained in an auto¬ 
mobile accident when thev were i>:uests in defendants’ 
automobile. The cases were consolidated for trial 
below, and also for the purposes of this appeal, and by 
stipulation the ])leadings in the Record were copied 
from the case of Jeanette (’ohen onlv. 

The declaration alleged that on December 14, 1930, 
the plaintiff was a guest in the defendant’s automobile, 
which was being operated on “Colesville Pike” in 
Montgomery County, Maryland, and that the defend¬ 
ant failed to exercise reasonable care in the operation 
of the automobile, and drove it at a reckless and exces¬ 
sive rate of speed, and negligently operated it in such 
a manner as to entirely lose control of same, and pro¬ 
pelled it off the road with great force against an em¬ 
bankment on the side of the road, as a result of which 
the plaintiff received critical, painful and permanent 
injuries (Rec. j). 1). 

It will be noted that the only specific allegation of 
negligence is that of operating at a reckless and exces¬ 
sive rate of speed. The allegations of negligent opera¬ 
tion ”in entirely losing control” and “in propelling 
the machine off the road against an embankment” are 
general allegations, sufficient under the facts alleged 
to invoke the doctrine of res ipsa loquitur. 

The defendant filed pleas in which he denied the 
allegations of negligence, and claimed that the accident 
was caused solelv and entirelv because he was then and 
there seized of violent illness, wliich caused him to lose 
consciousness (Rec. p. 3). 

The plaintiff joined issue upon these pleas (Rec. 
p. 4). 
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When the plaiiitilfs rested their case in cjiief, the 
defendant mov^ed for a directed verdict in h|s favor, 
on the ground of insufficient evidence in suppo^'t of the 
allegations of negligence made in the declaraliion, and 
because the testimonv “would seem to indicate that 
the cause of the accident is explained in the testimony 
that is given by these two ladies” (Roc. p. 22j. 

This motion was overruled by the court, bemuse of 
testimony in the case about a curve atid about the 
speedy reserving to the defendant the right tb renew 
it at the conclusion of his testimony (Rec. p. 22). 


At the close of the entire case, defendant renewed 
his motion on the grounds stated therein (Reel p. 33), 
which motion was granted by the court. | 

Thus, the sole question presented for dec[sion is 
whether it was proper for the court to direct a 1 verdict 
for the defendant, in view of the testimony in tjie case. 


ARGUMENT ON THE FACTS. j 

The evidence disclosed that the plaintiffs ^ere re¬ 
tired school teachers and had known the defendant for 
a number of years. He was engaged in the reai estate 
business, and was their agent in attending ^o real 
estate thev owmed. The defendant had taken them 

I 

riding in his automobile on previous occasionb, both 
on business and on pleasure. They had agreed with 
the defendant to go out on the Colesville Pike, id Mary¬ 
land, to get cider, on the day of the accident, whjch was 
on a Sunday. He called at their apartment foi|' them, 
they entered the automobile, he went by his hoide and 
called for his wife, who joined them, and they pro¬ 
ceeded on the trip. i 
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Tlic sole question is whether the evidence was suffi¬ 
cient to be submitted to the jury for their determina¬ 
tion. There were disputed questions, first, as to the 
rate of s])eed of the car; second, as to the location of a 
curve at or near the scene of the crash, rounding which 
at an excessive speed could have caused the loss of 
control of the car; third, evidence strongly disputing 
the claim of the defendant and his wife that he fainted 
and thereby lost control of the car; and fourth, even 
assuming, but not admitting, that the defendant may 
have fainted, there is a decided conflict in the evidence 
as to the lapse of time between the remark of the de¬ 
fendant that he felt sick, and the happening of the 
accident. This lapse of time was sufficient to have 
enabled the defendant, in the exercise of due care, to 
have stopped the car before the accident. The testi¬ 
mony of the witnesses bearing on these questions will 
therefore be set forth. 

Lillie H. Cohen, one of the plaintiffs, testified in part 
that they were eating dinner when defendant called 
for them; he was awfully excited, said he was in a 
terrible hurry, that he had to get home and do some 
work; that they went out the Colesville Pike, and he 
was driving fast—about thirtv-five to fortv miles an 
hour—perhaps a little more. She last remembered 
passing the Country Club’s property. Her recollec¬ 
tion of what happened after this was obliterated by her 
injuries. 

Jeanette C’ohen, one of the ])laintiffs, testified in part 
that defendant called for them about 1:30 P. M.; that 
thev were eating dinner. He said: “I am in an awfullv 
big hurry; ! have office work to do; I want to go out 
and get back.” That defendant was driving; his wife 
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sat ill the front seat and the plaintiffs in tlie rjear seat; 
that he seemed in an awfully nervous state J that he 
was excited and hurried all the time; that she would 
say defendant was going very fast after |hey left 
Sixteenth Street, and at the time of the accident she 
would say he was going forty-fiv’e miles; thatj she was 
just holding herself in the car; that they w^re going 
along and she heard defendant say: feel sipk,” and 

he drove on; he did not stop; that after a minute, or 
more than a minute, she heard Mrs. Petty s^y: “Oh, 
Joe, what is the matter P’ and the car went by ^ culvert 
and struck the side of a hill that came down to the 
road; that there was a crash; she thought jt was a 
terrible explosion; that the next thing she k^iew, she 
was lying on the hill; that a young lady camb up the 
hill and witness asked her to take them to the hospital; 
tliat she saw somebody helping the defendant, |vho was 
limping a little bit; that it was a closed car, arid plain¬ 
tiffs were thrown through the top of the car, t^ doors 
were not open; that it struck the hill with sucjh force, 
it turned and faced the road; that the car pafesed the 
culvert, almost touched it, went down a little depres¬ 
sion and struck the hill; she thinks there was a cuiwe 
in the road about the length of a citv block babk from 
the culvert; it was a right large curve; they had 
rounded the curve and were going straight; that the 
defendant was conscious when she saw him after the 
accident; that the car went into the embankment about 
one-half a minute after she heard Mrs. Petty ask 
“what is the matter.’’ | 

On cross-examination: that defendant’s head did 
not go back when his wife asked the (jnestion; she does 
not think it went back; that she didn’t see his hands go 
otT the wheel; that she does not know that the defend- 
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iuid fainted; that she had never agreed with defendant 
in a subsequent discussion that he had fainted; that 
she did not know whether he had fainted or not; that 
when she saw him he was not fainting; he was on the 
road with two people helping him; that he had not 
fainted when she saw him just before the accident; that 
he was driving then; that the car had every indication 
of being pretty badly broken up. 

Katherine Hillyer, a witness called on behalf of the 
]haintitfs, testified in part that she was on the Coles- 
ville Pike, going to Baltimore, on the day of the acci¬ 
dent; that she came to a lefthand curve, and just as 
she completed this curve, she noticed defendant’s car 
in the ditch ; that the culvert was just a little past the 
end of the curve, a distance of about twenty feet; that 
the car was in the culvert when she saw it; the motor 
of the car was badlv wrecked; it looked as though it 
had been turned sideways, and the hood and toj) of the 
car had an enormous place torn out of it; the doors of 
the car were closed; that the curve there is a gradual 
curve; that there is a straight-away before getting to 
the culvert. 

On cross-examination, witness testified that she did 
not know if' the automobile could have been seen at a 
])oint one hundred feet back from the point it went off 
the road; that it couldn’t be seen the full wav round 
the curve; it couldn’t be seen until you straightened 
out; she would not sav it could be seen a substantial 
distance before getting to it; that she had time before 
she got to it to have in her mind that it looked like an 
old wreck tliat had been there before. 

In response to (juestions by the court, the witness re¬ 
peated tliatithe culvert was about twenty feet from the 
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end of the curve; that a car would not havc^ time to 
straighten out before hitting the culvert ifl it were 
going very rapidly. j 

Jeanette Cohen was recalled to explain her jprevious 
testimony about a conversation ^^dth the defendant 
subsequent to the accident, and on cross-exaiiiination, 
testified that she neither saw nor heard the dmendant 
faint, and she did not see him lose control of |the car; 
that he drove on after he said he felt sick—Lhe kept 
driving; that she did not tell defendant in the subse¬ 
quent conversation that he did not faint; that she 
didn’t sav anvthing to him about it; that she does not 
know whether he fainted or not. 

I 

The plaintiff rested, and the defendant mov^d for a 
directed verdict. 

The court stated as follows: ! 

“I think, Mr. Whiteford, in view of this testi¬ 
mony here about that curve and about this speed, 
I will hear from the defense and overrule your 
motion at this time. This does not preveht your 
i»oing into it at the close of vour testimonv.” 

Theresa A. Petty, a witness called on behal| of the 
defendant, testified in part that she is the defendant’s 
wife; that she was in the front seat of the ckr with 

’ , I 

defendant; that just shortly preceding the a(jjcident, 
they were going at a moderate rate of speed; that they 
were going along at a moderate speed, when ill of a 
sudden defendant said: “Oh, Tree, I feel sickf’; that 
she looked over and defendant had fainted; tjiat his 
lu*ad had fallen back, and his hand had left the wheel; 
that thev were taken in an automobile to a doctor’s 
oflice in Silver Spring; that defendant was unco^iscious 


at that time, because he kept asking what had liap- 
pened. 

On cross-examination, witness testified that defend¬ 
ant liad not complained at all that day of feeling sick; 
that he did not appear to be in a hurry; that she does 
not recall that he had been sick at anv time shortlv or 
recently before the accident hax)pened; that his general 
condition of health is very, very good; that he has no 
organic troubles of any sort, and that he does not 
complain of, his heart, kidney or anything at all; that 
defendant said: “Oh, Tree, I feel so sick’^ and imme- 
diatelv fainted; that she had not been looking at him 
before, and had to turn to see that he had fainted; that 
she didn’t notice whether he was pale before he said 
anything; that he was very pale when his head was 
thrown back; that by moderate speed, she meant about 
tliirtv miles; that she could tell bv the vibration of the 
car, the noise of the engine, and the scenery, about 

thirtv miles. 

* 


Josex^h A. Petty, the defendant, testified in part tliat 
he had breakfasted about two hours before; that for 
two years previous he had been under a business 
strain; that the automobile was not going more than 
thirty-two miles an hour as they approached the scene 
of the accident; there was a curve within a reasonable 
distance of the scene of the accident; there is no sharp 
curve on that road all the way to Colesville; the curve 
is a wide, swinging curve, where you have plenty of 
room; that he was just casually going along, and lie 


said; “My, Tree, I feel awfully sick,” and with that 


he went back like that (indicating); he just remembers 


his hands 


getting away from the wheel; that he did 


not have time to think of any danger, or anything else; 
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lhal he just fainted out and passed out; that pe never 
fainted before in his life; that he became conscious in 
the doctor’s office, and he was questioned as'to what 
caused the accident, and he was tiying to find but him¬ 
self ; his mind was a blank; that the automobile was a 
complete wreck; that he sent a man for it, bui he said 
he couldn’t haul it away; that he never used it again. 


On cross-examination, defendant testified !that he 
had a terrific out-and-out feeling just as he w^s pass¬ 
ing out; that he was do\m and out; that he wjas gone 
just like that (snapping his fingers); that he iniver had 
anything like that occur before or since; that l|)usiness 
had been worse since the accident than before^ and he 
realized he was testifying in a suit in which I he was 
defendant, but he had not felt like fainting th^ day of 
the trial; that he had passed several life infeurance 
examinations; that the last one was around tiie time 

I 

of the accident; that nothing wrong was disct)vered; 
that he ate his breakfast between nine-thirty ^ind ten 
o’clock the day of the accident, and was not wehk from 


lack of food; that he did not see the culvert on |:he day 
of the accident, and has not seen it since; pat he 
doesn’t know how far from it he was when hisi hands 
left the wheel. j 

The court adjourned over the week-end, and on Mon¬ 
day the defendant was recalled, and testified that he 
was present on Saturday at the scene of the accident, 
and indicated the culvert to ])hotographers and 
draimhtsmen. 

Dr. William P. Arg\', a witness called by pUintiffis 
in rebuttal, qualified as an expert in internal mefiicine, 
and testified in part on the various causes and symp¬ 
toms of fainting. As his testimony is technical in 
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nature, effort will not be made to brief it, but the court 
is respectfully requested to note it on pages 28 to 33 
of the Record. The effect of it is that there are cer¬ 
tain well-defined symptoms experienced by a human 
being in the process of fainting, which would begin to 
function a matter of a few minutes before the subject 
became unconscious. A hypothetical question was 
asked (Rec. p. 30) incorporating the testimony as to 
the physical condition of the defendant at the time of 
the alleged fainting, and the witness could not assign 
any reason for a fainting spell, suggested by the facts 
in the question. The witness gave as his opinion that 
the defendant, if he had fainted as suggested in the 
question, would have lost consciousness before his 
hands left the wheel; that if a person remarks he is 
sick, and is sick enough to faint one minute and a half 
thereafter, in his opinion the mind of the person would 
probably have the symptoms of it a few minutes before 
he mentioned it; that as to whether such a person 
would have sufficient control of his faculties to stop an 
automobile, would depend'on how fast he is going; 
that he doesn’t believe the man would know he was 
going to faint, but he believes the man might appre- 
cite that he was seriously ill, and that his reasoning 
power might have functioned sufficiently for him to 
stop his car if he had a proper appreciation of danger. 

The foregoing is the substance of the evidence in the 
case, upon which plaintiff claims the court erred in 
directing a verdict for the defendant. 

It will be noted that well-defined and disputed issues 
are raised as to several points, and they will be dis¬ 
cussed in the following order: First, speed; second, 
the curve in the road; third, whether the defendant 
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I 

I 


actually fainted; and, fourth, if the defendant did 
faint, whether he had reason and opportunity to stop 
the car before the accident occurred. 

First, as to the speed, plaintiffs^ testimony shows 
that the car was going very fast, and possibly up to 
forty-five miles per hour; defendant’s testimpny de¬ 
scribes the speed as moderate, and it is plabed be¬ 
tween thirty and thirty-two miles per hour. I'he tes¬ 
timony as to the terrific crash, the force o^ which 
catapulted the two plaintiffs through the topi of the 
car, a distance of ten or fifteen feet away from the car, 
and the undisputed testimony that the car wasja com¬ 
plete wreck, conclusively prove that the car wab being 
operated at a highly excessive rate of speed. The tes¬ 
timony of the plaintiffs that the defendant was ner¬ 
vous, excitable and said he was in a hurry, corrobo¬ 
rated the view that he was driving at a very fast speed. 
A finding by the jury that the defendant was negligent 
in driving too fast, which caused the accident,! would 
have been justified by this evidence. j 

Second, as to the proximity of the curve to thi scene 
of the crash. It was admitted by all parties tha^ there 
was a curve, but different estimates were givei| as to 
the distance from the end of the curve to the culvert. 
The witness, Katherine Hillyer, estimated the biosest 
distance, stating it was about twenty feet and aljsO told 
the court that a car going around the curve a^ high 
speed could not straighten out in time to avojd the 
culvert. The testimony of the high speed, and of the 
curve, and of the culvert, clearly presents an! issue 
upon which the jury had a right to decide. A priding 
that the crash occurred because the defendant j nego¬ 
tiated the curve at such a high speed as to rei^der it 
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impossible to control the car, and cause it to leave the 
road and crash, would have been justified by the evi¬ 
dence. 

Third, as to defendant’s contention that he fainted. 
This is a highly controversial issue. Both the defend¬ 
ant and his wife make the positive statement that he 
fainted, but in view of the other testimony they gave, 
if he did faint under those circumstances, it was a 
most unusual incident. No attempt was made to show 
any possible reason which might have caused the faint. 
We know that people do faint, but we also know that 
when it happens there is some good and sufficient ex¬ 
planation for it, as indicated by the testimony of Dr. 
Arg\’. But human intelligence, without the aid of 
medical information, dictates that a normally healthy 
person does not faint without an explainable cause. 
The defendant and Mrs. Petty both say he was per- 
fectlv healthv and had been in good health. His state- 
ment about satisfactorv results of life insurance exam- 
illations support their claim of good health. The de¬ 
fendant savs he had never fainted l>efore and has never 
fainted since. He was not weak from lack of food, and 
nothing happened to cause a faint from shock or any 
external reason. Yet, it is claimed, under these con¬ 
ditions, that he suddenly fainted in a flash. It is 
repulsive to human reason, experience and intelligence 
to try to believe that such a thing actually happened. 

He was undoubtedlv rendered momentarilv uncon- 

* • 

scious as an effect of the crash, but he apparently 
recovered quickly. He was walking with the support 
of others. He was taken to a doctor’s office for treat¬ 
ment, where he was questioned as to the cause of the 
accident, but he didn’t say then that he had fainted. 
Xor did he produce the doctor who treated him, who 


12 



l)ossil)ly might have given some information to his 
physical condition at that time. When did he first dis¬ 
cover he had fainted? Although both he apd Mrs. 
Petty were conscious at the doctor’s office, anc| he was 
being questioned as to the cause, neither one sjiid any¬ 
thing about fainting. If it wasn’t known then, the 
(juery arises, when did they first discover it ? ]’t seems 
])robable that this important discovery was made some 
time between their leaving the doctor’s office and the 
time of defendant’s call at the hospital the npxt day. 
The question as to how, by whom and when this faint¬ 
ing explanation was lii'st made—an ex})lanation which 
seemed sufficient to absolve the defendant of liabilitv 

I » 

—and which apparently satisfied the court bdlow—is 
one which opens a broad field for thought ajid con¬ 
jecture. 

The testimony of the plaintiff, Jeanette Cohen, 
raised a sharp issue as to whether defendant tainted. 
She savs she heard him remark that he was sick, but 
he continued to drive on, and more than a minute 
elapsed before Mrs. Petty exclaimed: “Whatl is the 
matter?” and about one-half a minute after tjiat the 
crash occurred. She did not see anv evidende indi- 

W I 

eating defendant had fainted before the crask. She 
did not see his head fall back, or his hands le^ive the 
wheel, as claimed by defendant and Mrs. Petty. She 
saw him continue to drive on for at least one and one- 
half minutes after he first made the remark;'there¬ 
fore, he was not unconscious during that period!. 

The defendant testified that he did not see the cul¬ 
vert the day of the accident, or afterwards (Rec. 
p. 28). When recalled to the stand several days after¬ 
ward, he testified he had been to the scene of the acci- 
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dent and identified the culvert for the purpose of tak¬ 
ing photographs. If he was unconscious and didn’t 
see the culvert the day of the accident, and it hadn’t 
been pointed out to him since, he couldn’t have pointed 
it out, as he wouldn’t know which culvert it was. This 
discrepancy in his testimony raises a natural doubt as 
to whether he fainted as he claimed. 

It is submitted that a very much disputed issue is 
presented, as to whether he did faint, and the jury cer¬ 
tainly were entitled to pass upon it. It is the only 
defense presented, it is made an issue by the evidence, 
and if the jury had found he did not faint, a verdict 
for the plaintiffs would have been ample justified by 
all the evidence. 

The fourth question raised by the testimony pre¬ 
sents an interesting one, which it is believed has not 
heretofore been passed upon by this court. The point 
involved is the responsibility of the operator of an au¬ 
tomobile for damages to others resulting from an 
accident brought about by reason of physical disa- 
bilitv. 

•r 

For the purpose of discussing this point, we will 
assume, but not admit, that the defendant did faint, 
and that this was the cause of the crash. The deci¬ 
sions on this question will be cited in the argument 
on the law, hereinafter contained, and it vdW be ob¬ 
served that while the courts hold that a person cannot 
be guilty of negligence for an unconscious act, yet the 
facts and circumstances must be taken into considera¬ 
tion, and if the person has reasonable warning that it 
is dangerous to continue, and has an opportunity to 
stop, and fails to do so, he is liable for the ensuing 
consequence, even though he is unconscious at the time 
of the accident. 
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In this connection attention is invited to tlie^ conflict 
in the testimony between the plaintiff, deanett<|? Colien, 
on the one ])art, and the defendant and his wif^ on the 

other, as to the lenudli of time which intervetned be- 

1 

tween the remark of the defendant and the crash. For 
tile purposes of the motion for the directed verdict, 
and for this appeal, ^liss C’ohen’s testimony fluit one 
and a half minutes intervened must be admitted as 
true. An automobile travelim;- at the rate of fortv-five 
miles per hour would cover one and one-eight|li miles 
in one and one-half minutes, and in such a djistance, 
if the defendant felt sick enough to faint, hej should 
have realized that it was dangerous to continue, and 
could have, and should have stopped. Dr. Argi' states 
tliat he iirobably would have felt sick several minutes 
before he said anvthing. This seems to be consistent 
wit 11 human exjierieiice. If we experience a new and 
sudden sym])tom, we tend to wonder what it is, and 
whether it will ])ass away. If it remains, we comment 
upon it. But it is unbelievable that anyone cbuld be 
stricken suddenly and without warning, as contended 
in this case, without some definite organic ailnjent, or 
internal disorder, or external reason to cause |t. All 
and any of such causes have been negatived by Ithe de¬ 
fendant and Mrs. Pet tv. 

* 

Therefore, the plaintiffs were entitled to have this 
issue submitted for determination of the jury. |[f they 
had found that the defendant actuallv fainted, bbt that 

* I 

ho had sufficient warning and opportunity to stjop his 
car previous to doing so, the plaintiffs would have 
been entitled to recover. 

All four of the foregoing questions raised disputed 
issues of fact which should have been submitted to the 
jury. The court accepted the explanation of the de- 
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fondant that he fainted, and disregarded the other 
questions of si)eed and the curve, and even the issue 

raised bv the testimonv as to tlie intervention of time 

• • 

between defendant’s remark and the crash, and as to 
whether lie could and sliould have stopped the car. 

ARGUMENT ON THE LAW. 

When the!court overruled defendant’s motion for a 
directed verdict after the plaintiff had rested, he stated 

that he did so “in view of this testimonv here about 

* 

that curve and about this speed.” This statement is 
an admission by the court that a prima facie case had 
been established. It was error to direct the verdict 
after that, no matter what view the court took of the 
defendant’s testimony. This principle has been estab¬ 
lished in this jurisdiction in the case of Warthen v. 
Hammond, 5 App. D. C., at page 174, where Mr. Jus¬ 
tice ^lorris, sjieaking for the court, said as follows: 

“We presume it may be laid down as a general 
rule, subject perhaps to some exceptions or quali¬ 
fications, that when the plaintiff has adduced testi¬ 
mony fairly tending to prove a prima facie case in 
his favor, and which, in the absence of testimony 
on behalf of the defendant, would entitle him to 
solicit a verdict from the jury, the court may not 
withdraw his case from the consideration of the 
jury, no matter what the testimony for the de¬ 
fendant mav be.” 

* 

On the general question of the jirovince (>f court and 
jury, this o])inion also bolds ns follows: 

“Zf has soynetimes been said^ and the statement 
is not an unfair inference from certain general 
expressions in soyne of the cases, that, tchenever 
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the trial court would set aside the verdict of a 
jury, when rendered, it may in advance \ direct a 
verdict to the contrary. But this undoubtedly 
states the rule too broadly. P^or it is notjonly the 
right, but often the duty, of a trial court, in the 
interests of justice, to vacate a verdict when the 
court is satisfied that the preponderance of evi¬ 
dence is against the verdict; and its actioif in such 
regard is matter of sound discretion, n^t to be 
revised on appeal by a purely appelate iribuiial. 
And yet, though the trial court may, and often 
should, set aside a verdict on the groung of pre¬ 
ponderance of evidence being against it, akd again 
remit the issue to a jury, it is not for tha^ reason 
authorized in the first instance to direct q verdict 
for the party in whose favor it regards \the evi¬ 
dence as preponderating. Where there !is testi¬ 
mony of a substantial character to go to tiie jury, 
it is always for the jur^’ to determine the (jiuestion 
of the preponderance of evidence, subject to the 
revisory power of the court to order a retrial/’ 

I 

To justify the action of the court below, it piust be 
found that he conceded the credibility of plkintiffs’ 
witnesses, and gave full effect to every legitiiUate in¬ 
ference that miglit have been deduced from their testi¬ 
mony, and that such testimony was not sufficient in 
law to entitle the ])laintiffs to a verdict. Thijs is the 
settled law in this jurisdiction, set forth in thejcase of 
Adams v. Railroad (^o., 9 A])p. D. C. 26, wherbin Mr. 
Justice ^^hepherd said, at ])age 30, as follows: j 


‘‘The provinces 
P^ederal judiciary 
tinct, and the line 

be carefully observ 

* 

boundary is often 

* 

ticular case, and w 
should be resolved 


of the court and juryi in the 
system are separate ajnd dis- 
of division between thein must 
ed. The ascertainment! of this 
a matter of difficulty in a par- 
hen the difficulty arises doubts 
in favor of trial by jurvL which 


is the constitutional rii*:ht of everv suitor in the 
courts of common law. 

It is the province of the jury to determine the 
credibility of the witnesses and the weight of the 
evidence under proper directions in respect to the 
principles of law applicable thereto. And the 
court is never justified in directing a verdict ex¬ 
cept in cases where, conceding the credibility of 
the witnesses and giving full effect to every legiti¬ 
mate inference that mav be deduced from their 
testimony, it is nevertheless plain that the party 
had not made out a case sufficient in law to entitle 
him to a verdict and judgment thereon. Phoenix 
Ins. Co. V. Doster, 106 U. S. 30; Randall v. B. & 
O. R. R., 109 U. S. 478; G. T. R. Co. v. Ives, 144 
U. S. 408, 417; Railroad Co. v. Powers, 149 U. S. 
43; Gardner v. Railroad Co., 150 U. S. 349; Chi¬ 
cago, etc., R. R. Co. V. Lowell, 151 U. S. 209, 217; 
B. & P. R. R. Co. V. Carrington, 3 App. D. C. 101; 
AV. Gas L. Co. v. Poore, 3 App. D. C. 127, 137; 
Met. R. R. Co. V. Snashall, 3 App. D. C. 420, 431 ; 
AVeaver v. B. & 0. R. R. Co., 3 App. D. C. 436, 451; 
AA^arthen v. Hammond, 5 App. D. C. 167; Met. 
R. R. Co. V. Falvey, 5 App. D. C. 176; B. & P. R. R. 
Co. v. AA'ebster, 6 App. 1). C. 182: D. C. v. Boswell, 

6 App. D. C. 402; A\\ & G. R. R. Co. v. AA'right, 

7 App. D. C. 295.’’ 

This court, in its later decisions up to the i^resent 
time, has continued to safeguard the constitutional 
right of trial by jury, as sliown by the following de¬ 
cisions : 


‘‘In passing upon an exception to the refusal of 
the trial court to direct a verdict for defendant, 
the evidence must be viewed from the angle most 
favorable to plaintiff.” 

AVeigle v. Roller, 54 App. D. C. 164. 
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“The question of the defendant’s liability law¬ 
fully can be withdrawn from the jury and deter¬ 
mined by the court as a question of law, when 
and only when the facts are indisputable, being 
stipulated, found by the court or jury, or estab¬ 
lished by evidence that is free from conjSict, and 
when the inference from the facts is sb certain 
that all reasonable men, in the exercise bf a fair 
and impartial judgment, must agree upon| it. But 
the fact of negligence is very seldom established 
by such direct and positive evidence that It can be 
taken from consideration of the jury bnd pro¬ 
nounced upon as a matter of law. On jthe con- 
trarv, it is almost alwavs to be deduced ns an in- 
ference of fact from several facts and circum¬ 
stances disclosed by the testimony, after tlkeir con¬ 
nection and relation to the matter in issue 
have been traced, and their weight and force con¬ 
sidered. ’ ’ 

Chr. Heurich Brewing Co. v. McGavin, 56 App. 

D. C. 389. 

I 

In tlie case of P^’ancett v. Bergmann ot al., fe? App. 
D. C. 290, this court affirmed tlie action of tjhe trial 
court in directing a verdict for defendant,! but it 
pointed out that the plaintiff's own testimony' conclu¬ 
sively showed that the accident was caused by ms owni 
negligence. The court reaffirmed the following prin¬ 
ciples: 1 

“It is settled law that a motion to direc|: a ver¬ 
dict against the plaintiff is an admission of every 
fact in evidence tending to sustain his easel and of 
every inference reasonably deducible thek'efrom, 
and that the motion can be granted onlv when but 
one reasonable view can be taken of the evidence 
and the conclusions therefrom, and that ^ew is 
utterly opposed to the plaintiff’s right to ijecover. 
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It is a fanuliar rule in negligence cases that, 
Svhen a given state of facts is such that reasonable 
men may fairly differ upon the (piestioii as to 
whether there was negligence or not, the deter¬ 
mination of the matter is for the jury. It is only 
where the facts are such that all reasonable men 
must draw the same conclusion from them, that 
the question of negligence is ever considered as 
one of law for the court.’ ” 

Tlie Federal rule observed by tlie Supreme Court of 
tlie United States has been followed in manv decisions 
of tliat court. AVitliout attem])ting to cite the numer¬ 
ous decisions, attention will be called to a few leading 
ones. 

In Randall v. B. & O. R. R., 109 U. S. 478, it was 
stated as follows: 

‘‘AVlien the evidence given at the trial, with all 
inferences that a jury could justifiably draw from 
it, is insufficient to sup])ort a verdict for the ])lain- 
tiff, so that such verdict, if rendered, must be set 
aside, the court is not bound to submit the case to 
the jury, but may direct a verdict for the defend¬ 
ant.” 


The converse of this ]'>roposition is stated in Phoe¬ 
nix Insurance Co. v. Poster, lOfi U. S. 30, as follows: 

‘‘Where a cause fairly depends upon the effect 
or weiii'ht of testimonv, it is one for consideration 
and determination of the jury, under proper direc¬ 
tions as to the principles of law involved. It 
should never be withdrawn from them unless the 
testimonv be of such conclusive character as to 
compel the court, in the exercise of a sound judi¬ 
cial discretion, to set aside a verdict rendered in 
opposition to it.” 


20 



Both rules were reafTirmcd in Goodlett v. ]L. & X. 
R. R. Co., 122 U. S. 391, and in Richmond & Panville 
R. R. V. Powers, 149 U. S. 43. j 


In the last-mentioned case, the court said as follows: 

I 

I 

“It is well settled that where there id uncer¬ 
tainty as to the existence of either negligence or 
contributory negligence, the question is noi one of 
law, but of fact, and to be settled by a ju^y; and 
this, whether the uncertainty arises from a con¬ 
flict in the testimony, or because the factb being 
undisputed, fair-minded men will honestly draw 
different conclusions from them.” 


The recent case of Gunning v. Cooley, 58 Ap]p. D. C. 
304, was affirmed by the Supreme Court in 7*f U. S. 
L. Ed. 720. Chief Justice ^Martin wrote the Opinion 
in this court. He held that the motion for a djirected 
verdict accepted as true plaintiff’s evidence, tcfgether 
with all inferences reasonablv deducible from lit, and 
that the motion could be granted onlv when all reason- 
able men could “draw but one conclusion from lit, and 
that conclusion utterly opposed to the plaint iffright 
to recover.” Mr. Justice Van Orsdel wrote !a con¬ 
curring o])inion, in which he stated he was foijced to 
concur, because under the strict rule adopted ll>y this 
court in the cases cited, he believed there wai suffi¬ 
cient evidence to take the case to the jury. He de¬ 
plored the strictness of the rule, and hoped it |might 
broadened so as to give the trial court gjreater 
])owor. !Mr. Justice Robb dissented, stating th^t the 
testimony of the plaintiff was almost completel|y dis- 
c]-edited, and there was “no basis whatever fbr the 
verdict and judgment.” j 

I 

In the opinion by the Supreme Court, !Mr. Justice 
Butler said as follows: 
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need not consider whether the opinion 
written by the chief justice could be sustained if 
it stood alone. The concurrence was essential to 
the jud^nent. The concurring opinion rests upon 
the conception that the rule stated by the chief 
justice recjuired denial of defendant’s motion if 
])lainti1f’s claims were suj^ported by any evidence, 
liowever' slin'ht. That is not the rule applied in 
Federal Courts. But it does not follow that a 
verdict should have been directed for the defend¬ 
ant. ’ ’ 


The court then reviewed the evidence and held it was 
sufiicient, and tlie motion for a directed verdict was 
t)ro])eriy denied. 


The princi])les set forth in the o])inion were as 
follows: 


1. When, on the trial of the issues of fact in an 
action of law before a P^ederal Court and a 
jury, the evidence, with all the inferences that 
justifiably could be drawn from it, does not con¬ 
stitute a sufficient basis for a verdict for the 
plaintiff or the defendant, as the case may be, 
so that such a verdict, if returned, would have 
to be set aside, the court niav and should direct 
a verdict for the other party. 

2. A mere scintilla of evidence is not enoujrb to 
require the submission of an issue to the jury. 
It is for the court to decide, not whether there 
is lithrally I'iO evidence, but wliether tliere is 
any evidence wliicli would justify a verdict. 

2. Issues that de])end on the credibility of wit¬ 
nesses. and tlie efb'ct oi* weiirht of evidence, are 
to Ivc determin(‘d hy the jury. In ])assinir upon 
a nu)tion, the court assumes that the evidence 
for the oiqmsiuii' pai'ty ])roves all that it rea- 
souabbr may be f(umd sufficient to establish. 


and that from such facts there should be drawn 
in favor of the opposing party all of the in¬ 
ferences that fairly are deducible from'them. 

' I 

4. Where uncertainty as to existence of negli¬ 
gence arises from a conflict in the testimony 
or because, the facts being undisputed, fair- 
minded men will honestly draw different con¬ 
clusions from them, the question is noi one of 
law, but of fact to be settled by the jur}^. 

5. Where the evidence is all on one sid^, or so 
much so as to leave no room to doubt ^^(hat the 
fact is, the court should instruct the juijy. 

I 

Upon careful application of each and ever|y ])rin- 
ciple laid down in the alx)ve case, to the seven^I ques¬ 
tions presented by the evidence in this case, it Is clear 
that the case should have gone to the jury. j 

This court, in decisions rendered subsequent jto that 
in the Gunning v. (Cooley case, has continued jo vigi- 
lently guard the constitutional right of trial by jury. 

In the case of Schweinhaut v. Flaherty, Glp Ap]n 
D. (\ 151, a negligence case, the court said: j 

‘‘To have directed a verdict on the groubd that 
plaintiff’s own evidence showed her guilty bf con¬ 
tributory negligence would, in the circumstances 
w^e have instanced, have been error, for, ias we 
have said innumerable times, ‘it is only wh^re the 
facts are such that all reasonable men mustj draw 
the same conclusion from them that the question 
of negligence is ever considered as one of lh\v for 
the court.’ ” 

In Takahashi v. Hecht Co., 60 App. D. C. 1 
court again held as follows: 

“The court is never justified in directing k ver¬ 
dict except in cases wdiere, conceding the predi- 
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bility of the witnesses and giving full effect to 
every legitimate inference that may be deduced 
from their testimony, it is nevertheless plain that 
the ])arty has not made out a case sufficient in law 
to entitle him to a verdict and judgment thereon.’’ 


fn .Madison v. White, dO Ap]). D. in passing 

uj)on an exce]')tion to the court's rcdhisal to direct a 
verdict for defendant at the conclusion of all the evi¬ 
dence, tile court held that there were many discrepan¬ 
cies in the testimony, and many (piestions of veracity 
among the witnesses, which would have made a di- 
i*ected verdict im])ro])er in the case. 


The general ])rinciples established by the cases cited 
constitute the settled law of this jurisdiction, and may 
be brieflv stated as follows: 


1. Where the plaintiff has established a prima 
/Vir/c case which would justify a verdict in the 
absence of testimony from the defense, the 
court may not afterward direct a verdict for the 
defendant, no matter what his testimony mav 
be. 


2. Where there is testimony of a disputed nature, 
even though the defense's testimony may pre¬ 
ponderate, it is always for the jury to determine 
the question of the preponderance, subject to 
the power of the court to grant a new trial. 


3. The court should not direct a verdict exce])t 
after conceding the credibility of plaintiff’s wit¬ 
nesses, and giving full eff'ect to every legitimate 
inference to be deduced fiom their testimonv, it 
is nevertheless ])Iain that a case has not been 
made out sutricient in huv to justify a verdict. 


4. To justify a directed verdict, the facts must be 
undisputed, or the inference from the facts so 
certain that all reasonable men must agree upon 
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I 

it. Where reasonable men may differ, [t is for 
the jury to decide. 

By application of these principles to the facts in this 
case, we find that: 

1. The plaintiffs made out a prima facie cas^. The 
court’s statement about the speed and the curve indi¬ 
cated that he so believed. He believed what jthe de¬ 
fense’s witnesses said about fainting, but he lhad no 
idglit to substitute his view for that of the jur\\ The 
jury were not ])ound to believe the defense witnesses 
on tliat question. 

2. There was a conflict of testimony as to spejed and 
the location of the curve. The jury might havci found 
that one or both of these things caused the accident. 
There was a conflict about the time between defend¬ 
ant’s remark that he felt sick, and the crashl Tlie 
jury might have found, if he was sick, it was his (jluty to 
stop, and that he had an opportunity to do so.| 

3. It is apparent that the court did not concejde the 

credibility of plaintiffs’ evidence, and failed tb give 
full effect to every legitimate favorable inference 
tiierefrom. If we eliminate the testimony of defendant 
and his wife that the accident was unavoidable because 
he fainted, the plaintiffs, at the close of their cas|e, had 
made one out, sufficient in law, to justify a verdict. 
Consideration of subsequent testimony of the defense 
on fainting could not change the status of plaintiffs’ 
position. I 

I 

4. The facts as to the speed and the location of the 
curve, whether the defendant fainted, and if so, 
whether he fainted immediately after he said he was 
sick, or a minute and one-half later, were in dispute. 
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The hifereiice from tlie facts is not so certain that all 
reasonable men would agree that the accident was 
caused entirely without fault on the part of the defend¬ 
ant. Reasonable men would be more disposed to be¬ 
lieve that defendant did not faint under the unusual 

circumstances stated bv liim and his wife. 

• 

Degree of Care Owed to Guest. 

This question becomes important for consideration 
in connection with the law of liability of owner for 
injury to guest by reason of physical disability. 

There is a division of authorities on the degree of 
care which the owner of an automobile owes to a guest. 
The minority rule is that the guest can recover only 
for gross or willful negligence of the owner, but the 
majority rule imposes a higher degree of care on the 
owner. This accident hapj)ened in Maryland, and the 
degree of care required by ^Maryland law must govern. 
In Fitzjarrell v. Boyd, 123 Md. 497, it was contended 
that an invited guest could recover only if the injury 
resulted from the gross or willful negligence of the 
owner, but the court refused to adopt this view, and 
held that the owner owed his invited guest the duty to 
use ordinary care not to increase the guest’s danger or 
create any new danger. The court adopted the major¬ 
ity rule that a guest is entitled to a reasonable degree 
of cai-e for his safety, and the owner assumes (piite a 
serious resjionsibility when he invites ethers to ride 
with him. It is his duty not to unreasonably expose 
the guest to danger and injury bv increasing the haz- 
ard of travel, or create a new clanger. Therefore, the 
defendant owed the plaintiffs the degree of care as out- 
iint'd in tlie above-cited case, and it will be borne in 
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mind that this court has pronounced an auton'^obile to 
be a dang'erous instrumentality. Story v. v\ S., 57 
App. D. C. 3. 

Liability of Owner for Injury to Guest, By Reason of 

Physical Disability. 1 

It is true and undisputed that a person caijmot ])e 
charged ^v’ith negligence for something which h|appens 
after he loses consciousness. He has no control over 
his actions when unconscious, and therefore caijinot be 
negligent. But the test is as to whether he wa$ negli¬ 
gent in failing to take proper precautions while Ihe was 
conscious. ! 

I 

The law is stated by Blashfield, Cyclopaedia of Auto 
Law, Vol. 1, p. 270, Sec. 16, as follows: 

“One stricken by paralysis or seized by an epi¬ 
leptic fit, who still continues with his hands|on the 
wlieels of the automobile which he is driving, and 
unconscious, so directs it as to cause its collision 
with another, cannot be held negligent for tljie way 
in which he controls it, and no more can l^e who 
e.xercises a like direction after he has beenj over¬ 
taken by sleej). In such case any negligencelof the 
driver must be predicated upon his conduct ijn per¬ 
mitting himself to fall asleep.” | 


The case of Bushnell v. Bushnell, 103 Conn. 58^, was 
one where the accident was caused because the dj^fend- 
ant went to sleep. In a well considered opinio^, the 
court adopts the statement of Blashfield and siiys: 


“In such a case, the question must be, w^s the 
defendant negligent in permitting himself t|o fall 
asleep?” I 


The court cites the case of Helton v. Alabama Midland 
R. R. Co., 97 Ala. 275, 284. The defendant contended 
that no man can tell when sleep will fall upon him. 
The court said he couldn’t tell the e.xact moment he 
would lapse into unconsciousness, but it is not true that 
ordinarily sleep comes unheralded. After calling at¬ 
tention to certain unmistakable symptoms of approach¬ 
ing sleep, the court held that one drivinsc an automobile 
cannot fall asleep without having relaxed the vigilence 
which the law requires. It was his duty to keep awake, 
or stop driving. The court held it was a proper case 
for the jury, and said the trial court should have in¬ 
structed that ordinarily sleep does not come upon one 
without warning of its approach. 

In Mliiddon v. Malone, 124 So. 156, the driver went 
to sleep, ran off the road and overturned. Plaintiff, a 
guest, was injured. The court held that going to sleep 
while driving is evidence of negligence, as the dangers 
of running a car while asleep are so obvious as to need 
no comment, and it is the duty of the driver to keep 
awake, or cease to drive; that a failure to do so is 
prim a facie evidence of negligence, and the burden 
passes to the defendant to show some unusual cause of 
his failing asleep which reasonable diligence could not 
foresee nor forestall. 

In Bailin v. Phoenix, 282 Pac. 421, the plaintiff was 
injured in a collision. He saw the truck which struck 
him, driving toward him far enough away that he could 
have avoided the collision, but he told the doctor he 
went to sleep. The court held he was guilty of con¬ 
tributor v negligence, and could not recover. 

In order to constitute a defense, however, it is essen¬ 
tial that the paralysis, epile])tic fit or whatever else 
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causes the unconsciouuoss, come suddenly, without 
wariiinsi:, and without any means of knowledgje on the 
])art of the person stricken to anticipate it. iThus, a 
person who knoics that he is subject to such jattacks, 
which would prevent him from controlling* or f^teering 
his automobile while driving it, would be liable, be¬ 
cause it is negligence for him to drive, possessjng such 
knowledge, and liis unconsciousness would not bo a 
defense. 

n British Killing Cas. 1045 , note. 

Tdvaudias v. Black, 127 So. 129. 1 

I 

In Meyers v. Tri-State Auto Co. (1913), 121 Minn. 
OS, action by a guest in an automobile to recover for 
injury caused by the automobile being driven over an 
embankment on the side of the road, the defendant 
contended he was overcome by exhaustion an^l heat. 
The evidence showed that the car, whicli was In good 
condition, was being driven in the daytime, at ja mod¬ 
erate rate of speed, over a hard, smooth, dry road, 
wide enough for two cars to pass, and that the driver 
liad at all times been driving carelessly, and that he 
])ermitted the car to roll over the embankmcfnt, al¬ 
though he testified: ‘Mt was a sort of dizziijiess—I 
remember I was looking aliead at the road, an([l from 
that time on until the accident occurred it wa.^ blank 
to me. T don’t know how far. It might have been 
thirtv feet. It might have been five feet,” but ihe nd- 

• ' . . . I 

mitted that he had been all right immediately l|)efore, 
and that he was all right immediately after the 
occurrence. 

The court held this evidence did not, ns a majter of 

.1 

law, establish defendant’s contention of being] over- 
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come as above, and it was siifiicient to sustain a finding 
that he was negligent. 

The similarity of the statement of the two defend- 

ft 

ants in the above case and this case will be noted. In 
the above case the court held the evidence did not as 
matter of: law establish defendant’s contention of 
being overcome. In this case it is earnestly submitted 
that the evidence does not as matter of law establish 
the defendant Pettv’s contention that he fainted in the 

ft/ 

manner claimed, or that he fainted at all. 

In Newman v. Stocker (Maryland), 157 Atl. 761, 
appellee recovered judgment for damages for injuries 
sustained while riding as a guest in appellants’ auto¬ 
mobile, driven by him. As machine neared Aberdeen, 
defendant turned to speak to his wife, sitting on back 
seat with plaintiff, and as he faced the front the car 
went off the road, the speed accelerated and he ran 
into a telegraph pole. He claimed he thought a car 
from opposite direction was pulling out of line to pass 
another, and he accounted for increased speed by put¬ 
ting his foot on accelerator instead of brake. 

Court holds it was a proper question for the jury 
and affirmed a verdict for plaintiff. 

The court held the emergency was not admitted, 
and could be established only by a finding of the jury. 
And if the jury found an emergency caused the swerv¬ 
ing, they might still conclude that the subsequent accel¬ 
eration toi which the driver testified, was a mistake 
which a driver exercising due care would not have 
made, and was the cause of the collision with the pole. 

In the sudden occurrence testified to, there was no 
opportunity for the plaintiff to be guilty of contribu¬ 
tory negligence. 
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The above case is another illustration of th(^ princi¬ 
ple that the court or jury are not bound to accept the 
defendant’s explanation as true. P]ven if the jury be¬ 
lieved he had to swerve, they could still find tjhat the 
speed was accelerated by his negligence. In tpe case 
at bar, the crash, the complete wreck, and Ithe in¬ 
juries, indicate that the defendant may have mhde the 
same mistake. An unconscious man could not increase 
the speed of the car. He could not exert any pres¬ 
sure upon the accelerator. | 

I 

It is anticipated that defendant may rely (argely 
upon the cases of Armstrong v. Cook, 250 Micjh. 180, 
and Slattery v. Haley, Dominion Law Reports (1923) 
3, as they were used in the court below. Thosp cases 
will therefore be discussed. 

I 

Armstrong v. Cook. } 

In this case, plaintiff was a guest of her daiighter, 
who was driving. Coming to a street intersection, the 
daughter brought the car to a stop, or almost to p stop, 
and then pushed the control into second. The car 
crossed the intersection, collided with a pole (j)n the 
side of the street, and plaintiff was injured.! The 
daughter was ‘‘tired,” “rather tired,” “tired and 
worn out.” When she started to cross the inj|ersec- 
lion, she lost consciousness, or fainted, and reccjvered 
at the moment of the impact. | 

The court held there could bo no recovery, no |ne.uli- 
gence of defendant being shown, and a verdict fdr de¬ 


fendant ought to have been directed. It said that if the 
daughter did bring the car to a full stop at the inter¬ 
section, if it continued to “move a little,” it made no 
difference, for this had no causal relation to the acci- 
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dent. The sole proximate cause of the accident was 
the daughter’s fainting, or losing consciousness, which 
is not actionable negligence. 

It will ])e noted that it is apparent from the opinion 
that no dispute or issue was made of the fact of the 
fainting. There were no other (piestions of negligence 
in the case, such as speeding, and a curve, as we have 
here. However, the opinion is subject to criticism, 
in that it fails to consider the question of the daugh¬ 
ter’s negligence in driving while in the physical con¬ 
dition which she described. This same court appar¬ 
ently reversed itself on that point in the later case of 
People V. Robinson, *253 ^Mich. 507, decided February 
27, 1931, where it held that the evidence showing the 
defendant to be physically exhausted, it was criminal 
negligence to drive and permit himself to fall asleep, 
and although he was asleep and unconscious at the 
time of the accident, it was negligent to drive in liis 
then physical condition, and peimit himself to fall 
asleep. To the same effect is Devlin v. Morse, infra. 

A law was enacted in the State of ^[ichigan in 1929, 
designated ‘‘Public Acts 1929, Act. Xo. 19,’^ providing 
that a guest can recover for injuries resulting only 
from “Gross X'egligence,” thus adopting by statute 
the minority rule, which is not applicable to this case 
as has heretofore been pointed out. In Bobich v. 
Rogers, ‘241 X. AV. 854, a case recently decided by the 
Michigan Court, it was said that “Gross Xegligence’' 
as used in the Statute, does not mean something of 
loss degree tluni willful or wanton misconduct, and 
that “at the most, plaintiff made out a case of negli¬ 
gence. To recover, he was re<iuired to go bevond that 
and establish that he was injured by reason of willful 
and wanton misconduct of defendant.” 
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The opinion in Armstrong v. Cook was hande^ down 
March 7,1930, subsequent to the Statute of But 
the opinion does not discuss the Statute, or disclose 
the date of the accident, therefore it is not mac^e clear 
whether the Statute influenced the court |in the 
decision. 

But in the later case of Devlin v. Moi'se, 254 ^licli. 
]13, the plaintiff, a guest, sued for injuries cai:|sed by 
defendant’s ?:oing to sleep. The accident happened 
January 26,1929. Before the suit was brought, but sub¬ 
sequent to the accident, the Michigan Statutel above 
referred to was passed. The court held the pjaintiff 
acquired a common-law right of action, based ob ordi¬ 
nary negligence, and it was not necessary to find 
defendant guilty of gross and wanton negligencp. The 
defendant was found to be guilty of negligence Jn fall¬ 
ing asleep while driving, and a verdict for the pljaintiff 
was affirmed. The case of Bushnell v. Bushnell, ffupra, 
was cited with approval, and the portion of that opin¬ 
ion heretofore set out in this brief was quoted jin tlio 

court’s opinion. | 

I , 

It is therefore apparent that ])y reason of the jliffer- 
ence of the evidence, in the ease at bar and ini Arm¬ 
strong V. Cook, and the question of the Michigan Stat¬ 
ute, that case is not an authority against the conten¬ 
tion of plaintiffs here. The later Michigan cs.se of 
Dev’lin v. Morse, adopting with favor the decision in 
Bushnell v. Bushnell, governs the principlej here 
invoked. | 

The cases on ^‘Sleeping” are cited because thelprin¬ 
ciple is the same as in ‘‘Fainting.” Tit each ca^^e the 
defendant becomes unconscious. Tn the “Slee||)ing” 
cases, the negligence consists of falling asleep iwhile 
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driving. In the ‘‘Fainting" cases, to be a defense, it 
must be sudden and without warning. If the defend¬ 
ant has knowledge, or means of knowledge, or a warn¬ 
ing, it is negligence not to stop driving. 


Slattery v. Haley 

In this case the owner, driving upon the city street, 
suddenly and without warning became ill, lost con¬ 
sciousness, and the car ran upon the sidewalk and 
killed a pedestrian. Canada has a “Fatal Accidents 
Act,” conferring the right to sue when death has been 
caused by “wrongful act, neglect or default.” The 
court said that to create liability for an act which is 
not willful and intentional, but merely negligent, it 
must be shown to have been the conscious act of the 
defendant's volition. 

In that case there was no dispute that the defend¬ 
ant fainted. The onlookers on the street saw him, and 
thought he was dead. He was taken to the hospital, 
and recovered in due coui'se, but had no memory of the 
accident. 

The difference between the two cases is immediatelv 
apparent. ' We dispute strongly that defendant 
fainted. No disinterested witness, nor the evidence 
itself, corroborated the fainting theory, and the de¬ 
fendant was conscious immediatelv after the accident. 
He went home from the doctor’s office, and went out 
the next dav. 


CONCLUSION. 

It is believed that the facts and questions have been 
fully discussed, and a further summation will not be 
attempted. 
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In view of the disputed questions of fact as t<j) speed 
and the curve, as to the question of whether |:he de¬ 
fendant did faint, and if so, when, and whether |he had 
an opportunity to stop after he said he felt sick, it 
is apparent that under the decisions tlie court jiad no 
right to substitute his belief that the defendant 
fainted, for that of the jury. These directed vbrdicts 
deprived the plaintiffs of their constitutional right of 
trial by jury, and constituted judicial error. j 

For these reasons, it is earnestly urged thjat the 
cases should be rev^ersed. I 

I 

1 

Respectfully submitted, 

Leon Pretzfelder, 
Aitoniey for Appellanis. 
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STATEMENT OF CASE 1 

I 

Apiiollants’ statoineiit of tlie case is substantially 
cori'ect. Wc* can not, liowovor, assent to tlie ])roposi- 
tion advanced on jia.ue two of aijpellants’ brief, that 




llie doctrine of rc,< //asy; h/fiuifiir has any application to 
tile case at l)ar. The decliiration alleiiOs specific acts 
oi‘ neiiiiuence, and does not proceed n])on any res ipsa 
I oq nil nr t.heory. inn’ was the case ti’ied below upon such 
tlu‘ory. The rrs ipsa hainihir laile is always applied 
with ^ei'eat (‘aution, and tiu‘ mere tact that the accident 
itself is of an unusual or t‘Xiraordinary chai’acter, and 
one tiiat would not he likelv to occur without nei>:li- 
yencc. is not snflieient to justify the ap])rication of this 
rule. 


Knieiii vs. Mturopoliian K. R. (’o., 21 A])p. I). (\ 
414. 


Wlnua* ]»laintitT alh'U'es sp(‘cihc acts of iieiiTiii'ence in 
the declaration, or, having- alleiicd neiiliii’ence in i^'en- 
1 ‘ral terms, volunt;irily assumes the linrden of proving* 
it, the doctrine of rrs ipsa I<j(jnitnr has no application. 


Ristorio vs. 


Washington l\v. and Hlec. Co., 46 


App. I). 47h: 

.)aom*tte vs. Capital Traction Co., 
4*1 : 

Sullivan v>. (’apital Traction Co., 

358. 


34 Ap}). 1). C. 
34 Ajip. D. C. 


The foregoing decisions, together with the allega¬ 
tions of s})ecihc m*giig(‘nce in the declaration, and the 
reliance upon specilic acts of negligence at the trial, 
clearly exclude the 'principal of res ipsa loquitur from 
the case at bar, and we submit that counsel can not 
invoke that doctrine in this Coui*t merely because there 
was a failure of ])roof as to the specific negligence 
manifestly relied upon. 


ARGUMENT 


Gounscl Tor api)c‘llaiils coiiteiuls in his brief that 
lliere weTn four issuers I'aisotl 1)V the testiuionv, which 
shoiihl have been submitted to the jury. 

t'oiiiisc*! for ajtpellev* eoiiti'iid llnil the evidence* was 
insuhicient to warrant the submission to the jury of 
any of these supposed issiu‘s, and that the action of the 
(\)urt bt*low in dir(‘ctin.i;- tin* verdict was })ro[)er. 

We will discuss in tlieir order tlie four (piestions, 
and the testiuionv conc(*rniim- each, whicli counsel for 
apiiellants contends made a case for the consideration 
of the jury, as these (piestions are* stateel in [lag’es 11 
to lb, inclusive, of a])i)ellants' brief. 

lie hi’st conU'iids that the- t(*slimony raised an Issue 
as to the* s])(*ed of ap[)e*llee's automobile just [iriyr to 
tin* accident. On this pro])osition, Miss Lillie 11. C|ohen 
te*stilieel that she coulel not tell the* si)ee*el of a car wiithin 


three or four miles, but can tell whether she is iijoing 
fast or slow; has nuuh* it a jiractice to gauge siieee^ and 
then ie)ok at the spe‘e‘domete*r to see whether hell im¬ 
pression agre'e*el with it; she* was not looking atj the 
si)ee*elomet(*r on this oe*casion; aft(*r appellee got oi|i the 
C’olesville Tike, she would say he* was driving about 
thirty-live or forty, somewhere arounel that, or tierhaps 
a little more. (r. d) She was about to say sometliing 
about the spe*e*d just a seconel or two before the iicci- 
deiii, but eliel not have time to say anything. Up to that 
tinu* she* was not concerned about the* speeel. Asked if 
the sjieeel exceeded forty miles an hour, she answered, 
“I think it was about that." The Golesville Pike is a 
wide, concrete* I'oael. (r. 10) 

The s])oe*d of automobil(*s in the State of Maryland 
is re*gulateel by a statute, being ])aragra])h 4, section 
104, article bO of the* ^larvland (.'ode. This Court will 
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take judicial notice^ of that statute, whieli provides that 
tlie inaxiiuuini rat(‘ of speed ujx)!! a state hiii’liway is 
forty miles per hour. The testimony of this witness, 
when asked if tile spewed exei'eded forty miles an hour, 
was that she thoui;hl it was about that, (r. 10) and no 
faets whati‘ver are shown to indicate that the opera¬ 
tion of till' ear at that speed, on the open road and 
und(*r till' eireiiinstaiiees revealed by the evidence, was 
m'i;liueiit. < )n tiie contrarv, the c'videiice does show 

that the accident was due eiitirelv to the sudden faint- 

* 

inii' of a[)pc‘llee, the speed of tlu' car not beinii' in any 
sense a ])roxiniate cause of the accident, as we shall 
hereafter discuss in *a,reater detail. 

The only oilier witness for apiiellants testifyini;' to 
the speed of tlie car was Miss deaiiette (’oiieii, the co¬ 
plaintiff, will) totllied that, “She thinks she lias ail 
idea about the speed an automobile is travellinii'; she 
can tell whether it is li'oin^- fast or slow; about the time 
the aecideiit happened she would say he was ^uoing- 
fortv-live miles; she did not sav anvthine,- about the 
speed." (r. 11) On cross-examination, it appeared 
that her stati'iiieiit of the rate of speed as forty-live 
miles ])er hour was an estimate, (r. I.'!) and the entire 
testimony of this witness concerninn' s])eed demon¬ 
strates that she was merely iiiiessinii-. We have called 
attention to her statement on direct (‘xamination that 
she thouiilit shi' had an idea about the speed an auto- 
mobih' is travi'Uinii’, and can tell whether it is i»‘oin<;- 
fast or slow, and on cross-examination she stated that 
she did not expect the car to uo faster in the country 
th.an in liie citv. (r. Id) A witness who is so ii;-norant 
of the openition of autonioliiles outside of the city 
limits that she exjiects them to travel at the same rate 
of speeil ;is in thickly settled si'dions, and whose testi- . 



mony ^^ho^vs that she was talking’ with otlicrs ip the 

car before the accident, and who was so unobservant 

. . I . 

or uninterested in what was trans])iring' that sh|:‘ did 
not even look at the driver of the car when she l^eard 
his wife address him in an excited ni:uiner and aslt him 
what was the matter, (i*. Id, 14, la) and was unable to 
say whether or not the drivei- faint(‘d, (i-. 22) cert:iinly 
does not measur(‘ u]) to the burden of proof upon the 
l)laintiff who has alleged excessive speed by an esti¬ 
mate such a.s Miss Jeanette Cohen gave in this case. 
Both a])])ellee and his wife testified as to s])eed. Ap- 
j)ellee, an expcu’ienced driv(‘i’, testified that the rate of 
s]>eed a])])roaching the scene of tin* accident was not 
more than thirty-two miles an hour, (r. 2(1) and his 
wife stated that the spe(‘d was moderate*, by whicl^ she 
meant a.bout thii’ty mil(*s an hour. (i*. 25) | 

AVe have ali’eady suggest(*d that, in our opinionl, the 
(piestion of speed is not important, as it had no ])roxi- 
mate r(*lation to the accieh'iit, but if it w(‘re ini])or[(ant, 
we submit that it would have been ini])ro])er to ijeave 
this issue to tin* jury u])on the m(*re estimate of |diss 
J(‘anette Co]n*n, whose* testime)ny she)weel her te) ])(‘ in- 
cai)able of making a i-eliabh* state*me*nt as to spe*ed, in 
the face e)f the* j)e)sitive‘ te*stinie)ny e)f appellee ane"' his 
wife, anel that a lineling by the jui-y baseel u])e)n e*.\ces- 
sive s])e*eel we)uld have been so conti*ary te) the evielence, 
anel have elone* snch vie)lence te) the burelen of ])roof 
that it must have be*e*n set aside by the Ce)urt. 

The sece)nel contention of counse*! fe)r a])pellant> re¬ 
lates to the* ])i’oximity of the* e-urve* in tin* (k)les\*ille 
Bike te) the culve*i-t wln*i’e tin* ae*cident o(‘curreel. Un- 
le*ss the* aute)me)bile* e)f a])])(*llee‘ was Ix'ing 0 ])erated at 
an excessive I’ate of s))(*eel, this (jue*stie)n is of no e-oiise* 
(luence, and certainly the evidence in the case eloes not 
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justify bis contention tliat the curve was sufficiently 
close to tile culvert to liav(‘ been a factor in the acci¬ 
dent. ^fiss Lillie II. (’olien testified that the last thing 
she renienibered w;is ])assing the country clubV ])ro])- 
erty, where the road was sti’aight, and she does not 
know aiivtliinu* after that tiin(‘, and did not know and 
did not testifv conccn-ninu' anv curve near the scene of 
the accident. 

]^riss Jeanette Lolnni t(.‘stified that sin* tliought there 
was a curve in the road a*bout the lenii'th of a citv block 
back from th(‘ culvcn-t : they had rounded tin* curve and 
were going straight wlnm the accident occurred; ^[iss 
Katherine llillvcn*. whos(‘ testinionv is r(*lied upon in 
a|)])ellants' bricd’, testified that the culvert was a little 
])ast the i(*nd of the cnrvia Slu‘ indicated the distanc(‘ 
as about the distance from herself to the Judge, and 
when ask(‘d how many fe(‘t she thought that was. an¬ 
swered, “about twenty feet. I don't know.'’ (r. 17) 

It is apparent from an ins])ection of the t(*stiniony 
of this witiK'ss, as included in the bill of (‘Xce|)tions, 
that she was in a state of considerable* uncertaintv as 
to this point, but she did testify very ])ositiv(‘ly that 
after a car rounded the curve it had time to straighten 
out be'forc* ri‘aching the cnlve'rt, unless the car was 
going lifly or sixty niih's an hour. (r. *20) Th(‘re is 
no contention in the caso at bar that Pt‘tty’s car was 
lieing operatc'd at any such s]>e‘ed, and it is difficult to 
understand how, on tlie testimony, counsc*! for a])pel- 
lauts is justitied in the statement a])])earing on page 
11 of his brief, that the jury could ])rope‘rIy have* founel 
that appellee's car was ])roce*eeling arounel this curve 
at such a rate* e)f s})ee‘el that it could not straighten out 
in time to avoiel the* culvert. The testimony itself is 
dirc'ctly to the conti'ary, and the only witness ipion 
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whom he relies as to this matter testified very defjnitely 
tliat tlie car must have been <>'oin<»‘ fiftv or sixtvl miles 
an hour to i)revent it from beiiii*’ slraii*htened dnt be¬ 
fore reachiiii»’ the culvert. Certainly the jury jfhoiild 
not have been ]UM*niitted to ii-uess a state of filets in 
conflict with ])laintiffV own testimony. ! 

The third contention raised in ai)])ellants’ brief is 
that whether or not a})j)ellee fainted just befo|-e the 
collision was a higiily controversial issue^ In his 
brief, counsel for ai)i)ellants bas(‘s this ('ontention u])on 
the statement that as a])])ellee had never faintcnl be¬ 
fore, for him to do so was an unusual incident, and 
also suggests that no attem|)t was made to sho^' any 
reason which might have caused him to faint. 

The testimonv of Doctoi* Ai'gv, his own witnes.h was 
that it is very difficult to ])ick up the cause of Taint¬ 
ing, and at times this can not be done (r. .‘U)j that 
his ex])ert testimony concerning the mattei* of faint¬ 
ing was “pi-etty much guesswork”, as ex])erin ental 
work in this connection cannot be done “because? you 
do not know when a man is going to faint”, (r. ^12) 

' . ' . . I 

Counsel argues that human intelligence dictai(‘.4 thai 
a normally healthy ])erson does not faint witliout an 
ex])lainable cause, but his expert testified that it was 
very difficult to i)ick u]) the cause, and at times this 
could not be done. (r. Ml) A])parently, counsel tliinks 
that the jury should have been permitted to speculate 
as to whether or not a])pellee fainted, in the fac'O of 
all of the testimonv in the case, and should have jbeen 
])ermitted to a])ply what coimsel calls human iidelli- 
gence, notwithstanding the testimony of his owiji ex- 
])ert witness. | 

We respectfully submit that a finding that ap]iellee 
did not faint would have been contrary to all o^ the 


I 

1 
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evidence in the case, and would have violated the rule 
laid down by this Court in the cases of Brown vs. 
Peterson, "lo Ap]). I). i\ 359: and George vs. Capital 
Traction Company, 54 A])]). I). C. 144, that jurors are 
not at libertv to reject the uncontradicted testimonv 
of witnesses whose credibility has not been impeached. 


A brief review of the testimonv will demonstrate the 
correctness of the forei»‘oinii’ statement. 

.Miss Lillie 11. Cohen eave no testimonv conccnminc: 
tile faintinii’, eitlnu* one way or the other (r. S-11) 

.Miss Jeanette Cohen testi(i(‘d that sh(‘ h(*ard Mr. 
Petty say that he felt sick, but lie did not stop the car; 
she heard .Mrs. Petty say, “Oh, Joe, what is the mat- 
t(*r.^'' and'there was just a crasli. (r. 10-12) On di- 
r(‘ct (‘.xamination she testihcnl that was a minute or 
more than a minute after Petty said he felt sick be¬ 
fore' his wife' asked him what was the matter, ])ut on 
cross-e.xamination sin* testified that it was “a mo¬ 
ment or so." (r. 13) Attention is res])ectfully re¬ 
quested to the testimony of Miss Jc*anette (’ohen to 
the effe'ct that altlnmyh she heard .Mrs. Petty, in an 
excited maniK'r, ask her husband what tin' matte'r was, 
witness did not look at .Mr. Petty. While it must be 
admitted that for hei- to fail to look at him under such 
conditions: wlu'n h<*i‘ attention was dirt'cted bv the' e'X- 
cit('d iH'inark of his wife*, would sc'c'ii to have re<|uin*d 
some' unusual self-e-ont re)l, that is iier te'st ime)iiy, and 
she further stated positively that she did not know 
whether he hael faiiite'el or not. (i*. 14) 

It thus a))]H*ars that the' e)nly te'stimony of the* ])lain- 
tiffs below r(‘,e’ai’eline- faintin^e' is entire'ly ne'eative* in 
characte'r. Miss Lillie* II. (’ohen not havine.- te'stifie'd 
at all upon this subject, and .Miss Jeanette Cohen hav- 
inir stated that she did not know whether or not Pettv 
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fainted. It is also wortliy of notice that although 1 Miss 
Jeanette (’ohen, when first on the stand, statedj that 
sul)se(inent to the accident she had not talked jwith 
Petty al)ont his fainting (r. 14), when recalled to the 

stand to coriH'ct her testimony, admitted that Pettv 

• * 

came to the hospital the next day after the accjdont 
and thei‘(‘ stat^'d that lie had I'aintc'd, and that witness 
at that tinu' did not contradict this statement. | 

As opi)osed to the Toregoing, which couns(‘l foij- ap- 
peilants rc*gar(ls as Millicient to make a ‘‘highly Icon- 
ti‘OV(‘rsial issiu‘", ap])ell(‘e t(‘stiti(‘(l that he told hisjwife 

that he felt awl'nllv siek, and imnnHli.atelv “fainted 

• • 

and ])ass(‘d ont”; (i*. 2t)) tliat he wa.s “goiu' just like 
that*' (snapping his ling(*r>) (i-. 27), and his wifej tes- 
tilied that he >aid tliat la* I'l'lt sick, and she looked j)ver 
and he had i'aintcal; his head had fallen hack and his 
hands had left the wlieel, and she ininuHliately took 
hold of the wheel with both hands, and do(‘s not re¬ 
member anything else until she waked up in a strange 
autoniobiha j 

Appellee's testimony is ])ositivc*, and is siippo|*ted 
as to liis remark about fei'ling sick bv the testinJonv 
of .Miss Jeanette (’ohcni. On the r(*cord there can be 
no shadow of doubt tluit he did faint. It is in([*on- 
ceivable that unless ov(‘rcome bv sudden illness he 
would have drivcni the car into th(‘ culvert, risking the 
life of himself, his wife*, and his two passengers; ^iid 
the record is ch‘ar that tlii'i’e* is no other possible ex- 
])lanation for tile accident. j 

To hold that the s])eed was a jiroximate factor i^ to 
do viol(‘nc(‘ to tlie testimony, esp(‘cially when the rec¬ 
ord is clear that tlu‘ curve in the road was moderjate 
and (‘asy, and that a spc'cd of fifty or sixty miles|an 
hour would be necessary before the curve could figlire 
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ill the accidoiil. And this is aiipollee's loslimony, de- 
velopod from liio witness Katherine Ilillyer, called on 
i)ehalf of plaintiffs below, and appellants are certainly 
in no ])osition to discredit that testimony in this (’onrt. 

Tlie record made l)elow clearly shows that the acci¬ 
dent was (>n(‘ of t}i()S(‘ unfortunate occurrences iii- 
volviim- no (‘lenumt of neuliLivnce. Mr. Pettv, over- 
eonu' i)y a siuhhm illness, lost control of his car, 
throuii'h no fault of his own, with conse<pient injuries 
to himself, his wife and his i;-uests. 

The cases cited by counsel concerning- tlu‘ operator 
of an automobile falling ash*e]) at the wheel are en- 
tir(‘ly without applieation. Xo man so (‘xhausted from 
lack <»f sh*e|) ;is to i)e unable to retain his senses while 
operating an automobile, has any right to exjiose 
others to Iiu‘ risk ineidmit to his driving under such 
conditions, but this is entirely dissimilar to the situa¬ 
tion of driver suddenlv overcome bv an illness which 

• 

he had no re;ison to anticipate, and the lik(‘ of which 
he had never experienced before. 

A vtu'diet fv)i' the plaintiffs would h.'ive b(*(*n so op- 
t)os(Hl to the testimony in tlie case, and to justice itself, 
that it must neci'ssarily have been set aside, and, ado])t- 
ing the language of counsel for a})|)ellants, as stated 
on pages 22 and 22 of his brief, there was Indore the 
Trial Court no evidence which would justify a verdict 
for plaintilTs, the (‘vidence being so much on one sid(‘ 
as to leave no room to doubt what the fact was. 

The contention that ])laintiffs below were entitled to 
have submitted to the jury the (luestion of wind her or 
not a])pellee fainted, resting as it does u])on the testi¬ 
mony of Miss Jeanette (’oh.on, who ex])ressly stated 
tliat she did not look at him and did not know whetlier 
he fainted or not, should require no argument, and if 
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-Mr. Petty was taken suddenly ill, as demonstrated by 
the testimony, appellants' own expert said that a man 
under such cireumstanees would not know he was go- 
in^- to faint ir. and, in substance, stated that 

whether or not the individual would have had suffi(t*ienl 
i-c*asoning pow(‘r to sto]) his car was a matter of |)urc‘ 
speculation, without any sclentitic basis by experiment 
or ol)servation to permit the formulation of an opin¬ 
ion. It is ol)vious that a man suddenlv stricken, who 
describes himself as “awfully sick", whose hands (flrop 
from th(‘ steerini;' wliec*!, and who loses consciousness, 
is dei)rived, without any fault of his own, of the ablility 
to exei’cise that deiii*e(‘ of care which a prudent i)erson 
not so handicjipped would exercise under the exisjline- 
conditions, and th(‘refoi‘e can not be i^'uilty of m^uli- 


eence. 


Xo case lias lieen cited in appellants' brief, noi| do 
we believe any can lie found, holding’ a defendantj re- 
sponsible in dania^Lics under similar conditions. 1 
Tlu‘ illiu'ss of (hhendant l)(*low was the ])roxin|ate 
cans(‘ of the accident, and tht‘ action of that Pouri in 
directinu' a vcu'dict for (hdlmdant was correct. I 


P c‘ s ] )ect fu 11 y subm i 11 ed, 


RoGKR J. WlIITEFORD, | 

Walter 'SL Bastiax, j 

Attorueiji< for Appellee. 
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